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[ Abstract ]

Period of Generation of House Subtenant’s
Countervailing Power

Seo, Hae-Yong*

The Housing Lease Protection Act, a special law, is applied to House lease, acknowledging
a special case of Civil Act. Enacted and enforced in 1981, the Housing Lease Protection
Act is contributing to leascholder’s stable residence and deposit money protection.

However the period of occurrence of leaseholder’s countervailing power, the root and the
trunk of Housing Lease Protection Act, is still causing lots of dispute. Especially in case
of confliction between delivery and transfer of residence registration(moving-in notification)
that is the requirements for leaseholder’s countervailing power and the rights on the register
on the same day, the order is not distinguishable because they are different kinds of register.
Therefore there is the regulation that the period of occurrence of leaseholder’s countervailing
power should be the next day.

There is no provision about the period of occurrence of subtenant’s countervailing power
in the Housing Lease Protection Act. In such case, solution must be sought only with the
regulation of untermiete and the judgement with case on general civil law, bringing about
much controversy on a specific period of generation of countervailing power.

In case that a leaseholder, who leased a rental apartment, subleased it with the agreement
of lessor, and that the leaseholder acquired the ownership of the apartment and at the same
time established fixed collateral while subtenant transferred residence registration and lived,
there might be controversy about a specific period of generation of countervailing power
that the subtenant is able to countervail successful bidder through bid.

In this case, it is hard to concent with the logics of a leading case that leascholder

countervails to successful bidder because subtenant converts to leaseholder obtaining

* Visiting Professor, Konkuk University
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countervailing power at the same time as obtaining ownership. As the point of judgment
mentions that resident is not the owner but the subtenant, the 3rd parties could recognize
the subtenant’s residence registration is a kind of occupancy with the mediation of the right
of lease, not of the ownership. As above mentioned subtenant performs the announcement
of leasing from the day completing residence registration, it might be proper to say that
the subtenant countervails successful bidder, the 3rd party, from the day completing residence
registration.

This controversy would be solved fundamentally when the provision of the next day, the
period of generation of leaseholder’s countervailing power, is abolished and revised to the

date when the transfer and residence registration is altered.

[Key Words] subtenant, leaseholder, countervailing power, residence registration, successful

bidder, fixed collateral





