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Past and Present of the US Law of Unjust Enrichment

—From the Restatement (First) of the Law of Restitution to the

Restatement (Third) of Restitution and Unjust Enrichment—
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ANE HEA HEsk e, ol S 320l Fske AT fFAMS T AA,
A| 3%} Restatement+= $1 ¥ 3§ $] of] ofj gk 4} 3] & (restitution for wrong)S o] SH O = &
Aot Ya1e] &4 (expence) 272 o Y2 o 0| & o] g5t 3 S o] o & Y43
- (restitution for wrong) o] WA @ 7 © 2 &4l 0] WhA @ 7 S Hoju|s}A| qhE ¢l o). YA,
A| 32} Restatement<= 91 3§ 9] of] th gt A4} 3] & 0] 9 Fol| A A #A] 742 & 2 3}6}= o]
£ 9] & Z(disgorgement)S Q1 A ottt th A A, A3} Restatement= X 5 H AL S| A| = (F A
OF: quasi-contract)} EquityA 9] A = (F 2 9] A| Al E}: constructive trust) & T U 2 © &2 74
steiet.
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HEHT FuHS Emokal FolSH Aol ofshd, 1 = EfRl1e] &40
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cum alterius detrimento et iniuria fieri locupletiorem’)2}= Pomponius®] ¥ o] FS
Wkt <1 e Eele] &Aool FaIAE o Hrhl uky wae
A QR A goll 2bshA] tEolle Bkl 7Hg4l e Bifo| 53t ped sty
Ast A= W35HgrE) HLo] 2ule] WETFS] £F A A9 Ao A
AR Aojol FHS AABHTH= H(Celsus. D. 12, 1, 323)S 1LesH 24741
(extra legem) Zfellate] 9zlo] o] Sulirel Mz A 25 AL Aliele

Pgoleh & 4+ Gk 53] FA| wE Ba o] Aol o3t AFet Horo)

Z1o] o[tk ure naturac aequum est neminem
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1) Pomponius, Dig. 50, 17, 206; Pomponius. D. 12, 6, 14. o]of| th3jAl= C. Wollschliger, “Das stoische
Bereicherungsverbot in der romischen Rechtswissenschaft”, in: Romisches Recht in der européischen Tradition:
Symposion flir Franz Wieacker, Behrends, Okko, 1985, S. 41 ff. Z=Z35}%12.

2) Wollschldger, a.a.O., S. 61 f; R. Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition,
Oxford University Press, 1996, p. 852 f.

3) Zimmermann, ibid., p. 853 f(874).

4) 919 WA} 71N BT 29l AAL T, ¢ WAl AR TARA ] BAS thits]
FE o ok 53] André Tunc7} ERH 90l B3 dutzds -‘%“/‘f& o152 8] Y= Helo ARt
AEtt B2 aEEhy, ¢ BAls BE ¥ 2okrlehdolu Bl el A8Hrhs HolA ddHos
Tojulgt Hojolgkal & 4= Itk H. & L. Mazeaud, A. Tunc, Traité théorique et pratique de la responsabilité
civil délictuelle et contractuelle tome 1 6éd., Montchrestien, 1965, p. 17.
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&eEdo] 575l A1) Pomponius®] WA -8 96| Zh=ofl 4] 2152 Q]
shae] A7} E9icke) oA ZekA mh)9 Aleji 18924 64 15 THE(0]2H
Boudier THA)& &3 o] YRS AR HEo|| ZR)5}A] ol O}L el glE ol
(enrichissement sans cause)’2 ©]-F-2 st HEFo|EHIEALE A0 2 AAsIH L,
oJ =t F31 184)|7] Moses v. Macferlan AFA8)0]|A] Lord Mansfield7} “¥] 1= X
Ho] oo ofs) S WHIE o7l Qi s BRe) e A= ol
o] wielg QlalolT) el oA §] Wellvh MelAe) e
& 2 A 0|20 AT Ao ARHOR G HPolSHE SYH
Hop QA QRAThI0 o) HEWARS] ARUAAS Aok el ol
Qg0 Al Ae] TATECIA Hlol] 3t Anfeka B 4 ek ol
3 ol%ow Tbbetson & ‘03‘%0% werol=o] of7lgt wkel %Xﬂ—t— oEet oAl
)
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. A BV Ao Adkol] HYASILIE e ARl W

5) J. Gordley, The Principle Against Unjustified Envichment, in: Geddchtnisschrift fiir Alexander Liideritz(Miinchen:
Verlag CH. Beck), 2000, 213, 216 ff;; N. Jansen, “Die Korrektur grundloser Vermogensverschiebungen als
Restitution? Zur Lehre von der ungerechtfertigten Bereicherung bei Savigny”, ZSS 120, 2003, 106, 130 ff.

6) Jansen, ZSS 120, 135 ff.

7) Cass. Req,, 15 juin 1892, S. 1893. 1. 281 (note LABBE). D. P. 1892, 1. 596. Z|5:9} £2H] 71o] EX|¢lthz}

Akl siAI==sl, Al o)l ax2klefA] St =E Auligt ABA7E L thes 2R10] ofd AlFolA
7T ARIOIA, Zapa )9 A3Re) AFo] et BEEAAde in rem verso) AT

8) (1760) 97 ER 676[Lord Mansfield]. A€ 7] 8= thadtt k. Xz ofolgo] vixste] YollA ol& =sta
A, YolAle ofudt S AYE A 7|2 Aoz oFysigrt. - o] 9&E 07|11 Y= X5
”EHE O AT Cout o Conscince)] 258 AZ|SIAT 2 BAE WISk Xz Ak BAAN

YR ATS ol T, AT U WS 275k YEHATA(Cout of Queen's Benchjol] 243 4713}
SISk Lond Mansfiede X7} 43k SAURRTE SR, “oleigt F59) A5 87 A
ofe] Aol el7sto] v)amie A1 Aejeh Yol OJa T(ies of natwal justice and equity)o] I3}
slo] o Arpm Azl o] VAL RgolSueke BxoR sl REWAC A7} e £R)
AT} E= BEWNOHS M) FFdistinct specics) 2A EAJFITHE L EH Aol 2ok Qe

9) Sinclair v. Brougham [1914] A. C. 398.

10) D. Ibbetson, A Historical Introduction to the Law of Obligations, Oxford University Press, 1999, p. 264. ‘ZA|2FA}2]
o|R(eE Sof Hoof ola) AFE B2 wislelR ) Aeke] £ WEA Ao RN Aysid
o]e} e —“.'—Elﬁi AE B WEsH s B ol22 959 FEols o]8 WS 204)7] Fhte] 9%
A710] o|27|174A] AsfistEntal & 4= itk

11) Equity(‘FFH o2 9 5 gl Aoy EaoAe Yol Itz ARSI 2 FrhoA = Faol5S
AEPH O] ggoz o|af =}t Ibbetson, ibid., p. 264.

12) Ibbetson, ibid., p. 263 ft.; E. J. H. Schrage (Hg.), Unjust Enrichment: The Comparative Legal History of the Law
of Restitution 2. Aufl., Berlin, Duncker & Humblot, 1999, p. 31 ff,, 121 ff, 149 ff, 171 ft.
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H7919] “So] 5ol o]7|5 HEHAIR] PAE EATE ARSI 1991
¥19] 72l 22¢] Lipkin Goman(a firm)v. Karprale Lid A TH2190)4] 94512 sigo
EH(law of unjust enrichment)2- EA}4]Q1 A4 2l(cause of action) O 24| 217} T}.16)
whlo] 0|8 QJFTh o] A71<l 19370 ]38 E 3l(American Law Institute:
o]3} ‘ALI'2 #7|§hHo]| 9J3} Restatement of the Law of Restitution: Quasi Contracts and
Constructive Trust(©]3} ‘A1 A} Restatement’ 2 #5172 $hel= FE|2 Fdol5Ho]
A2 Zdeh o yoprh nl=2 2ol 7HYE Restatement (Third) of Restitution and Unjust
Enrichment(]3} 437} Restaement = H317]2 $h& B3l Hol5we] 5A4E 47
st & o AAER 21912 B8] sheick olof Emo iz mle] 1% Resiaterent
FE] A|3x} Restatement 2] 7FYvHg-S 71chs] A E 31(1D), A3} Restatemento]| A S5
o ket Hspt JEAlE e (D), HEHA Aol A A3} Restatement S 5715}
HA 22 nHEEstaat eRIv).m

II. A)1=} Restatement}-€] A3z} Restatement7}A| Q] 7+

19370} U] 5HEEE S ALD o] )5 A%} Restatement7} 7] 0], Heol 5
%) QAT 0] A2 Restatement 7FA|Zl0] 28 |9l o3RS 20109
590 19900 AR Ao} SHPoA ANHE A8T3] A1 E|NA] A3%} Restatement

o] zFo] He= A Z<Mtentative draft)yS 5-<ISHATH

13) Fibrosa Spolka Akcyjna v. Fairbaim Lawson Combe Barbour Ltd. [1943] AC 32, 61{Lord Wright].

14) Ibbetson, op. cit., p. 263 ff.

15) Lipkin Gorman (a firm) v. Karpnale Ltd, [1991] 2 A.C. 548(H.L.).

16) R Goff & G. Jones, The Law of Restitution 5.Aufl., Sweet & Maxwell Ltd, 1998, p. 11 ff; P. Schlechtriem,
Restitution und Bereicherungsausgleich in Europa Bd. 1, Mohr Siebeck, 2000, S. 63 ff.

17) AAATFZA AR} Restaternent & ARHOR 27k5He BHORE A8, “HajRgolSoq $0)xje]
W 9, 20159 SRl uAste] EAlskaTid] YRRy, =R wARstE], 2015, 121-129%,
1551588 Sk, 0|3 Ho| SHM-ABA} Hgol5 e iuloERMES FH0 2, Woked A0 Al
T, SEtieta Hskay, 2016, 1835 oIsk; o iFg, “Hls FgolSH o AR} Fol5H 2lAEolE
HES FY0R, WARISE A5, GFUAREEIE], 2016, 363% ol3b7h qirk Ee AR )11,
SKETD G 3UWIRIRENE - ANUFHFEY A7 4 b A P OTUFIZ DT, #iFSRe 5425 3 - 475,
PP RS, 2013, 3235 o[817} MBI 3l A3} Restatementt o] glof 1it) IIHEAA 7
opFIH|A)Y] Ao} MAE Axste] RS BEE +AHT o] HY UL AT
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1. A|1A} Restatement?] 7+F8jo] 7}x|&= 2]

1.1 ZREnH
1937 A1} Restatements= Aot Y92} tlo] “Fdo]=o] St Aol
1Qloleh= e WEs] shelth=tl olo|7t QIth!®) Feff Fulr] AA A= Fol
S= w5949 ¥ 2okR dAsk=Tl asAolglen, oo ALI= A1}
Restatement ©] A|2JetA| Q] 1930 ol = KR 49 Al =¢l A 2H(quasi-contract)of] gt
‘AP Restatement’ 19 - Sh=t] 1HTE20 ey 1933 of FojEo] All= =
Aokt A LIERS ZRtste] “dElE 9 Hihol5'S &5 | = o131l ol A=
RestatementE {Fjsl7| 2 A5G th2D o]F o] Z2AE = sl E(Harvard) thshe]
= SR} Warren Seavey®?} Austin ScottS 7| ZALRE o] Al A=A, 1936
ARRFZ] oA ALIS| 2FAQ 501& ATt 521 & 7|24 A 9 HY

o] 5ol eh A zebe] AN Ho|Srolehs HHS AASIAT oo A1%}
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18) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. a.

19) Foll A= 19417] & o], EAFol 3t 8 A A7} Keener(18931d) X Woodward(1913 )]l &J3) A<
Helem, A% (ol qAZhHA = HQ Aol olai7} oln] ZL2jgt ZR A AAH T
(George E. Palmer, History of Restitution in Anglo-American Law, in: INTERNATIONAL ENCYCLOPEDIA OF
COMPARATIVE LAW, Mohr, 2007, vol.X, ch.3.

20) o}7]ol= Equitydo] JAAIE (constructive trust) 59 Ales ZEA] 9kt Andrew Kull, “Three
Restatements of Restitution”, WASH. & LEE L. REV. Vol.68, Washington and Lee University, School of Law,
2011, pp. 868-869.

21) Kull, “Three Restatements of Restitution”, p. 869. ©]¢} Zro] BB HI} Equity Aol AAA Q= dubz 9l

Hgol5e] Wel2 QIgshe Al 1880t Futol SHS thake] HEat wakel James Bar Amesol

9J3f} o]m] FAE ATt Andrew Kull, “James Barr Ames and the Early Modern History of Unjust Enrichment”,

Oxford Journal of Legal Studies 25, Oxford University Press, 2005, pp. 303-305.

¥t of] ok LA A Q1 A7l= Warren Seavey & Austin Scott, “Restitution”, L. Q. REV. Vol.54, Stevens

and Sons, 1938. ZFZ.

FA|ofA Fgol 5ol AAIE ool thall F=9] WA} Birks= Kol S ol2k= 80171 A Q(Justice) S

TAR Qo] H(E)E AEHet=S sl8dtte 28E 2T vt Jon, gAlor 9Tt 7k

Al710f) AYRE T X710l SAEolol S7hALE 0l thRE R 1930dT]e] dRolis mddos

314 g EfolE2 AT atel I Ao 2381 QlTk. Peter Birks, “Misnomer”, in: W R Comish,

Richard Nolan, J O’Sullivan, and G Virgo (eds), Restitution-Past, Present and Future: Essays in Honour of Gareth

Jones(Hart Publishing 1998), p. 5. ©|9} 7+2 Birks2] o]all= A|12} Restatement AFY 9] 3)(American Law

Institute’s Committee on Restitution)of] 22t ZZHu|o} tf8} w4~ Edwin PattersonS A|1X} RestatementS- 47|

Sk AFollAl, o] Dynamic Sociolog(FEIAEIEHER= BtolE2] AZ]¢] dynamite®} socialismEr 471A1A
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Restatement+= ‘QAFS|E o2}l BA|Z 1937 7HYE|QIch24)
1.2 29| & nigEu

12} Restaternenti= 745 o|(IE) TS AR 512 ok B7bEc) a2 5
Fullere} Perduei= 1937101 525 “7obafe] aafito] glofale] Algjo]e]” ek 2y
7
=

o i=foll A thedt Ze A AL Yok

“RAFBIEA| o] (restitution interest) 2 e <4, impoverishment)T} 55t
o] S(unjust gain)¢] ATS FHSIER 12 AR o Fe TAY 8HS ALk
ofel el a0t vprkA 2 Selt el usticd)o] BAL AR] TR 7h] H(wealth)
o 33 $A2 Brhd, Y ofele Aol ol ulwte] oF £ u) = Hlo]

AU Baw Tk Sk e AL (Y QloNBolA o § Bol(wnioS
PAAZIT L S B9LE Aol AL AR, AkE 0 A B 2ol AR Fol

3 7t obd T @9lr B2 wholeh2o”
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271 Fullers} Perduel= F3 2] T4, A2te] BaHS A45H: Ao] o]
BEs}] dE] RY 0|50 wigto] Washeki £ Aloleh T A1% Restatementi=
210 (mistake) 5 A7) E7|Hquasi-contracts) g €10 ol 50] AFE F¢

|
o] o) wigo] YE L FATBIAA 7129 HEH el AL S

glAjo} Al=ollA HEell ARth= ©loF71E S ‘unjust enrichment’2h= §01E ElolE9] A¢ldhe= 22
ERT 25fE 2= BETH= HAE Aed FEolAx= &1l & 4 Itk Edwin Patterson, “Book
Review”, YALE L. J. Vol47, The Yale Law Journal Company, Inc., 1938, p. 1421.

24) Kull& o]& “ojg|X2, v &9l B AA(ill-advised, last-minute decision)®]2}l ¥ 7}3FcKKull, “Three
Restatements of Restitution”, p. 867, p. 870). ¥ Hof2] HAS thes] YA o2ty gt P97} gt
FEAZA], ABA} Restatement] sl A= @ Eolut Izke] g B2 =Eels W89 ¥a A7t
theFstn, of7]oll A Woks YAE o] Folg oulsh=A7} W] gt @ A oJeke ol
2l Adel(rightful position)2 IEAI7= A oW 5= 7] wiol Eafuidel gt Ao 2FEh
@ YF3E o] W) disl 7|EH o2 (ATE o2 A9)) ‘HATE T Aolghe 2EE WA,
Fol5o 7125 Fe AL gAsto)EHAS, AlF I Y2RE WYk AR AAeTtS o=
Aolgh= 235 e o US Al ot
(Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. e).

25) L.L. Fuller & W.R. Perdue, Jr., “The Reliance Interest in Contract Damages”, Yale L.J. Vol.46, The Yale Law
Journal Company, 1936, p. 56.

26) ibid., p. 52, p. 56.
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AEo] o] g5t7] 41 FEiE Fl MEE A stk & 4 QItk2) o]zl ol
wfj7of] A|12} Restatement+= v]=8ul olyg}, FHA A (Commonwealth) =-71-59] A|t)
gk GRS Folon, A EY olgks o] 59 M= W ot i A
e Yele A7E w8tk dE 501 AHuttoll A= 19549 Deglman v. Guaranty
Trust Co. of Canada ¥ APZ8)0)| A, A2 A HA7} RFol 58PS AP - &1
A E2E S 2F-Q)(cause of action) 2.2 A Ao FRISkITE FHH =
of| A= A1} Restatement F&Fotel} 19601 thof] Goff W Jones2] 3o 2]3f| “Ad3| &
wrolebz Al A1 A A A7 7HYE| Qlt. = 5 AHAA 37HES 59
1980t $HHE] Birks 5ofl oJsf FolSoll wat v et =271 A= gle
1,30) o]of] &=+ 19914 Lipkin Gorman(a firm)v. Karpnale Ltd AP oA Hdo]=
He ST ¥ EokRA] skt

27) John D. McCamus, “Mistake, Forged Cheques and Unjust Enrichment: Three Cheers or B.M.P. Global”, Can.
Bus. LJ. Vol48, Canada Law Book, Inc., 2009, p. 90.

28) Deglman v. Guaranty Trust Co. of Canada, [1954] S.C.R. 725, [1954] 4 DLR. 785.

29) R. Goff/G. Jones, The Law of Restitution(1966). Goff & Jones2] A A= A4TH1993) 0] T K E| JonesHlo]
W 2ol Fofstgltt. A Jones SPHE thele] fa13le o ARSIEHEE A Mo (John
Langbein, “The Later History of Restitution”, in: W R Cornish, Richard Nolan, J O’Sullivan, and G Virgo eds.,
Restitution-Past, Present and Future: Essays in Honour of Gareth Jones(Hart Publishing 1998), p. 61), A1}
Restatement 7] 2A}21 Scott¥} Seavey oA 4=8}5lH Al o Andrew Burrows, Understanding the Law of
Obligations, Hart Publishing, 1998, p. 110). 3+ Goffi= $-of| Akl HYste] FolSof wet weH <]
ol 2A 7]ofstgon] E3] Goft7t B BARE RPol5HS SHE ¥ RokzA] AP 22
=3 A2 F7hE= Lipkin Gorman v. Karpnale Ltd. Abd BE([191] 2 A.C. 543) 501 Utk §] AX=
ARTQ2011) -] JonesE A8 Charles Mitchell7} 7HEA7E H 0w, = 29 BlolE2 Fiol5H
(the Law of Unjust Enrichment) ©.2 W7stglom, -8 5t th&E2 WAL 718t

30) Peter Birks, An Introduction to the Law of Restitution, Oxford, Clarendon Press, 1985. 3+ Birks7} A A (#1%)
A Zof| A&t A A A (Peter Birks, Unjust Enrichment, 2nd ed., Oxford University Press, 2005)0]| 4]+ o] gt
Aol ol50] ‘FFairial A=A tiall, S A 2a(unjust factors) 9] EAE 7]E0E
2 S Asf(ols drHolx e AE2 < et PR olthE 7|8k, 4ol ‘{2 ZA7F Zojsl
H(absence of basis)S 7120 2 K= hEHH H2L AP S thEHl o] o]2olHT). Chaim
Saiman, ‘“Restitution in America: Why the US Refuses to Join the Global Restitution Party”, Oxford Journal of
Legal Studies Vol.28, Oxford University Press, 2008, pp. 99-1040]|4] F=rof| A 2] &gl =200 tjsf| A5kl
olc.
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2. A2z Y3 EH Restatement {HP T
2.1 20|SH 7ol AE|

1|2 A|1A} Restatement 718l =, 1950t 2 60|t 714 John Dawson % George
Palmer 50 28} AY2)E - FfolSt]o] eshAl A= k3D =yt 11 5 vl
Aol A= HESIAT 53] vl=r HEFA John Langbein= “U}2] F/dAEE O]
o] opol Wolxl %, B2 7drle Eeu ARNATAhES B3I AL 718t
32 vl=of A Rl RS A7F HERE A9l S| ot o] 4Ff ui
O RA t5o F 7HA7E AFEAL QU

A, 2AF A9EY Ee GFeltt vjw 2AFo] FR(AR] A
FHA 1960 of] 2AE AR|EHA AP TRl SolEHA RS
259 W] BT ool s Kulle “opajuho 2 g1l A Al w5
b (last hired, first fired)t= SERAT ARELE) A= HelA 7P AlEA 71
jple AelaE SAe9lolA 2 el ATk Bk w1960
HE &afjulAl, EquityAhe] JEAHPH3%) (equitable remedies) T12]1 PAMS|E-S AdH
A (aw of remedice)Ol 2k THELO] FrolAl HEHE AVALE, ko] (A
o] EA1 T AoRdy] ofele olgirka Hlwicko

A, vl= ReHAllAM 2 dRlEAHE2]) Wt Bl ) Aol Hidt Ak &
SHAHA ARl EAT= HESHAT: Langbein2 “HA2lEH Bl Ffo]lSH ¢t
12l (legal doctrine)7} SHYLS 4= U= o] BRI 2| DelE HalstolA
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31) 3% A2+ 2 A] John P. Dawson, Unjust Enrichment: A Comparative Analysis(1951); John P. Dawson & George
E. Palmer, Cases on Restitution(2d ed., 1969); George E. Palmer, the Law of Restitution(1978) 5-0] 3t} E3]
Palmer®] ©= A|AAE 197830] = o, Kull®] FA L 2A Saiman7h 2708k o] ©t=2w, 1
O RE2 o2 RE 209 o] Heofl 297 Aojakal Fhrk(Saiman, op. cit., p. 100).

32) Langbein, op. cit., p. 60.

33) ol]o]| tjsA]+= Langbein, op. cit., pp. 61-62; Kull, “Three Restatements of Restitution”, pp. 870-871. &=

34) Kull, “Three Restatements of Restitution”, p. 867, p. 870.

35) Equity’d2] 1A W& E7o]3(specific performance)© Lt 5413 (injunction)] thEZ ot 0|54, G4
oF, ZA&AL 2003, 562% o]s} =

36) ‘Aol O W gl tisjAli= Douglas Laycock, “How Remedies Become a Field: A History”,
REV. LITIG. Vol.27, University of Texas School of Law, 2008.0] AAgt 7]<o] 9tk

37) Langbein, op. cit., p. 62.
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¥ U7k Wae] A4 5718 Holsht ofe] R4(91, B, /AT DB oo
Quf(smokescreen) © 24 SheFE| ol o] W EES THEAL AETA TS
Fob7he 1 Aol SPAIA uiee Golusa AT BgolS it et
A HYEP T BT O Lot Langbein® “wit FASFE @A) DA
A2/} obd Aete] BETHI Ashle] ER4 5 AFFHATH: HolA 1 UlE

2.2 H]2X} Restatement ZISHA|E] 2! Alnj

1970 o] A ALL ARRE3]ol A A23} =138 1% Restatement?0) 51 A|23} A 2]
Restatement*) 0] 7] %27} =0]=|H 5, 71 7|ZAKProsser, Famsworth)7} U5 HEZA|(
AH ol FERWWSIA 7o) Aol koo ofat AT D)ol i) Bl
U AlofRiol x23tA]7 )= Ale BRskal, e /25 Restatement”} 7178 wf oF
oj Aok & AL =5FH A2 A2} 5] E R Restatement(©] 3} ‘A2 Restatement’
2 7|z ehrtgAglo] 1=t FA] ALL o] AlDirector) 3 Herbert Wechsler+=
197613 A2}5-3]of| A A|22} Restatement 2] ol sl Astom, 1980dofl= 2
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Bow SdstA sHz lwrt gick L Relcksn A120] o]l (benefit & 4 A}0]

i wealth)ol] & 7He3t S7H5 oF718ke e FEHQ Ag on|githss) 4
RO A3 Wk A, S1|9] Aok, AR WA T HE of7|oA sl o]e]d
gtk 2y ook AR 7P FEof 3 BE-S <HoSA] (unjustly)2t
£ FdY Aot} o= o]5o] fisjjof gtk oulE WaEsh=t| oj 9o o]50]
FFeA7F ZAIETE 229 FAM | SJshd, A O R o]50] Ffsirtal AL o5
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83) 53] UBIBo] EAS ‘o]o] (benefite] ofrlo] chali 5] Aikwealth)ol A% 7Hset 57HE
of7]et= BE FH|o] Ao E Bl itk Restatement (Third) of Restitution and Unjust Enrichment §1 cmt.
d ol ol5 HST A AR BT e 5 Y, elo) BHI eckn & 4 Yk

84) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. a.

85) FERGOISoIA] Aoke] T&Eo] FasA BREE ol Aoko] FHo| Bio HREE Hojal)
whRolth. Z AR 7he] S Ak ol Ackzae] W) olx YRANZIE epiaRo]
FHE AL B4 AGHAY olS)E ARSelE 712S AT e 20103, 1. A3 2009598706
oA

86) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. a. 9|& 0] E}Ql 259 EA4S Fdog
olg 3k Aol

87) AE3E], “du] FFol5HAY ol5EE MY, AW A4 AT, ASAIHHNSt HetAT4, 2016,
1602& F=x.

88) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. d.

89) o5 0] Hket WA 275 Holshs o] Skl Reir. Restatcment (Third) of Restitution and
Unjust Enrichment §1 cmt. d.
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HAHslo] 5 FA A= ‘unjust enrichment’ 1= ¥ & 7} ‘unjustified enrichment’2}= £3-2

2 sstel E AR 02 HofE 4 olrk 1 ol ol7lolA] AR oS oA
2 =e43] Zlo] ohuje} WAl Zol7] ujolck. unjustified enrichmentzt AT ¥
AS Aoldt o|Solth ~wiok AIA ASIEH Restatemento] J3) unjust
enrichmenteHs oi7} BIEA] eokeh, olmr Mol E8o] Hi unjusified
enrichmenteH= 82 o] gk Aolch e} ~-olefdt £ EA %

& Aes}
Aol Aol AolE WAIAFIA ghzrhe- kshR-umjust

(gl
fr

= el

enrichment2}= 0] 7171 A2 AP L %1 golol thgt Lord Mansfieldo]
SHIFQl AdE EpsliulEwel A WA Mol WAIAZIE unjust
enrichment 4] Q1A ¥]o] - 212 unjustified enrichment( -t 2] 717} AolH oo))
2397 wolT)”

i)

51 e

o)

$le} o] “unjustificd enrichment'2h= A& Ak WA 277} Zojgl oeloz
ofsfaiehE, ol eolSe] aoR e Udle] REAE ATsle YRUES
Selyl)A] Abaieh ekl @ 4 Ik F9) Ul s gl wekge) ns
Ztsto]| Qlo A 2k (mistake), 73 (duress), 52 (undue influence), 2F219] 443

(failure of consideration) 5, Z=-4]2] FrdAd Q Ax(unjust factors) 2| AE == Shuto] sfids)

W Hekslois 7128 71T QI T1RiE] H ool Biks7} HupS weke
o Qlo] 919} T 7)2e ek WA 27)9] A absence of basis)Z AL

2]
7102 A= tiEHA IR HEks Ashel) ZHAA 7oA w2 =2

£ =] dozla=t, AR HE 279 2o Bl o159 S dshs AR

90) Tbid.

91) Gerhard Dannemann, “Unjust Enrichment by Transfer: Some Comparative Remarks”, 7EX. L. REV. Vol.79, University
of Texas School of Law, 2001, p. 1864 oA FU3}A| X| 23t} A3} Restatement?] 7] 2A} AFAIE unjustified
enrichment2l= 017} £ 2] ungerechtfertige Bereicherung(EQ ¥ A|812%) L ZFA 9] enrichissement
sans cause®] TJEFA Q1 Hofof AlFgitial AF3tHRestatement (Third) of Restitution and Unjust Enrichment
§1 reporter’s note b.).

92) Birks, Unjust Enrichment, pp. 105-106.

93) Birks, Unjust Enrichment, pp. 101-105, pp. 127-128.
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94) = oA Fol x| Ut S AN} AT e, of gy, defeols oln] WA A3t 2A
9] HZZ(absence of legal justification) & FFol52o 27402 B QIIth Saiman, op. cit., pp. 121-122).

95) Birks, Unjust Enrichment, p. 116. 'goFZg]7}e] ¥akx}el Scott W Visser= 0]9} 28 njgin|=2el 1S
A|32} Restatement”} 2J-83+ A o2 B3 QJth Helen Scott & Danie Visser, “Excess Baggage? Rethinking Risk
Allocation in the Restatement (Third) of Restitution and Unjust Enrichment”, B. U. L. REV. Vol.92 No.3, Boston
University School of Law, 2012, p. 861.

96) Dannemann, op. cit., pp. 1864-1867.

97) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. a. “0]22]Q] AJgFo 24, ‘Hjo] 5 oEH)
AHolah 2ol HAlol hah ek gl EAfalA] heth - [2o|Se] Holot pelat s
2ol tfat Heket §e ANSH) ertiehs, PAEIR - HekolSH Resatomentis §-51CE
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ZAE] F2A)ER= HELS A3} Restatement7} EJ8H= o] o]w3t 0]o}E 7kx]=x]
off thal ehslAl Argstar UA] S, AEA o 2= MEA Al EAVE RS
2zt e 4] SRS RS AHad o ofsRt Aojek & 4=
ek

1.2 XI3X} Restatement X[2Z=2| 20|

AIA} Restatement A28 Q] A[gte]] 3t 7| Eed2]=A] “BfQlo] thsf| 7+
(officiously) ©]& A&t 2= 2o disl] F2ES A4S o o= 4
THAo] B} 919l Beld)|, A32} Restatement ARZO A= Aele Agksl=
A 7S S -

A, %l*éﬂ ojolg FAFo g Highrh= AR QlujEte Y4fs]E o]
HRAYEEA] QH=rHE Q2] O|CHA|3A} Restatement ARZ A1), & U4HS]
Ast7] HEHH'E o7t HESE Aof sl Yavt HHow BEE wk
protected interest) S 7+ BV} 3low, T w|a7} FS3F o] 52 It WA LA}
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AolEolof Tk by $EsA FolE W A9 Ffo|So] Hx grow|, S5
o olgt BEzbo] R ERlO] WHE 5L ol83ke] ol W AN}
%ojo] o] H41e] EX7hHo0] A5FE 44100 S RifolS Aol 1zl by

SHA] F=

A, S Alofo] EAshs B-Folle T Aok aEH S WA o
v A EITH A3} Restatement A2 A28}, o] Y22 Aeko] S Falrhd Hifo|EHo
HEZom Ag2 Holzhs e WEs| & Zlojthion

98) Restatement (Third) of Restitution and Unjust Enrichment §2 cmt. b.
99) Restatement (Third) of Restitution and Unjust Enrichment §2 cmt. b, illus. 1.

100) Restatement (Third) of Restitution and Unjust Enrichment §2 cmt. b, illus. 2.

101) ofefH o= 7]8]5=ef Q] A R (opportunistic breach)2] 7J-HA39=)= Ao fradol= E-5taL
BrolSuigle] FAE. o Sol A7k oHE EXE 108 222 BolA thatsh]R eksiaon,
1% F AR yehd BHE ColA 2 EXE 117 Efof] F=stirta siak o] o|Fufju] AlgolAl
A3 Restaterment] sH3] ©J3he, B (A7 281 ol5& HRIet Zeio] Qwd Aol A7 4
QJthRestatement (Third) of Restitution and Unjust Enrichment §39 cmt. d, illus. 1). 7]3]F2]& Q1 A<kt
(opportunistic breach)ol] Thgt Ag-E o], “ul=r i 71315014 Alokeltol] thet EE(HLH)AY”, vlmA
3 A1 AR, S BARSHE, 2014, 673% ola} Bz
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AL ool = 7*741 k= A st Wizoll, a2 A9 Rt 8
HeE 7L UMD B F-oll= o= TofAl= adAe 7t itk
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DR
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1.3 HI3X} Restatement M[3ZE2| 2|O|

37} Restatement A3 <AA20] Qluagolo] o3 o]e]
ALl o8 H5T =9l Fh(disgorgement)o] I LWk RS
chioy = Wele gaie] AS Zusltieke s A5 ojole wnayy uke
A7) % 9AThI0) B o] SRolA Zjo|S wele] elol

9] 238 9(conscious wrongdoing)2] 7-$-

102) & o] Yoz |7} Qli=t, 2o osf Bl 231
(Third) of Restitution and Unjust Enrichment §2 cmt. d.

103) 453, “gu] RFo]SfA} o|SEE Y, 1602% 0|5} A2} Restatementolli= “EI1S] 4= 3§35t A9
SBSI O3 olohe T 4 G Shork AR Restatementol A SHAA2] 254 5]
A3l “EF1] L4l =2(at the expense of another)’2h= B8 AAISIATE & “HY 02 HIHE= 0|99
Tojaol 3 42014 gl AP gAYl ot AyslE o zA Eajeh BAgl] 4012 Hslof
3t} Restatement (Third) of Restitution and Unjust Enrichment §3 cmt.; Nicholas McBride, “Restitution of
Wrongs”, in: Charles Mitchell & William Swadling eds., Restatement Third, Restitution and Unjust Enrichment:
CRITICAL AND COMPARATIVE Essays(HART PUBLISHING, 2013) p. 251 ff.

104) Restatement (Third) of Restitution and Unjust Enrichment §3 cmt. a.

105) ShUHE o] SESE $hHT olo] AZO 29 GBS AN AL B

< TNt AAN02)7h thEAolck. Restatement

BRg shus Hejo] ool
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1.4 HNI3X} Restatement HM|4Z2| 2|O|

AI32} Restatement A4z o] 5K o] A4 <] Ei‘ﬂﬂr Equity ] sg7}of Bt 4174 0]

ChH0) WA 52 AR Faol5e] #dt FAlols HaHol 7]19& F= A, Equityo]
7]'°4£ FEAR ““ﬂoﬂ 7]'?:% F= Zlo] O‘E}—‘—— 22 A3} u)Tof| A
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(fiduciary duty)Z 9Jut5}e] o]el& gt H ol Aoel BAehe O|SESS WITHABA Restatement
A3z W ASIZ A4,

106) Restatement (Third) of Restitution and Unjust Enrichment §3 cmt. ¢. ) 32.9] 3§¢17} $JH3ER] o thsjA= T4
Restatement ©]9]2] HE(HE 501 A HoIY AP 59 E2)ell sl 27 Hrh. Restatement (Third)
of Restitution and Unjust Enrichment §3 cmt. d.

107) Bitks, Unjust Enrichment, pp. 11-16; R. Goff & G. Jones(Charles Mitchell et al. eds.), The Law of Unjust Enrichment
8th ed., Sweet & Maxwell, 2011, pp. 1-3, pp. 1-5 &

108) ol] et St mlFE ABA Restaternentz FESeI] @ateArt & 4 ek

109) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. e.

110) A|1Z} Restatementoll= ]9} 22 57740] ik

111) Restatement (Third) of Restitution and Unjust Enrichment §4 cmt. a. ©]2{3t 238l= %F=-2] Lord Mansfield7}
Moses v. Macferlan AFoflA] “equity’(F8)E =72 stof Fdol52] Wighs Wailr] wzol viZd Aol
ok 22U o] BES HEHe A8k SEREolA WeHen, oz equity A-8EA] Attt
= HoA ARE 32t AL & 4 ok Restatement (Third) of Restitution and Unjust Enrichment §4
cmt. b.
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¥ o

(RIS AL QR AE S Z 2% (comprehensive) & &2 TH== Z10] [E Restatement
A27goll A Ao MM =E Ao, 21 2| AET] HjER(exclusive) o] 2Fal TE 4= §
th & 22 (AR Aol sigsh, [A2H]9] FEol52] ofHgl -3 (pattern)of =

SHFsHA b AL BT 5 ek
3. AR5 mh

A|32} Restatement A|338 A7 -A(remedies)= = A

A 54 7hsrt Aol A== HElE 7 YRS ARE)S R A=

Restatement (Third) of Restitution and Unjust Enrichment §25 reporter’s note c.

114) o] F AB1Z-APAZE T2 FHOZE quantum meruit(FAs| FrgHotof she)ofl Rt 7ol
(Laycock, “Restoring Restitution to the Canon”, p. 937).

115) &84 FaflgolSe afjggtct Gergen, op. cit., p. 243, 248.

116) A4} 7F ol S(HzRTe|S)e dRE them gk

117) Gergen, op. cit., p. 248.

118) olalgwel Z13aAjo] that o=yl 5, erele] A - AR - ARk X1717] s DFsHA AHshe
3% add AFE A 59 AFA 5 3 o] WAste] thE fRAelAE Has R A,
T2 5 o Wol BHE BES Y9 LA vl NEW A7} olo] mypuct

119) RE A9 2keof ofgt [BIlafo] SR (AHI02)2 F50l50] ofd A&0|5f &3tk

120) Restatement (Third) of Restitution and Unjust Enrichment §1 cmt. a.

121) 2 BYFHER A9 Yuiz} ohfet Ae] oS sbaick
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8, ABOR(7| B0 40 Akl T AUORAUIEART A5l AT SPHAIel I3t A} 2)e]
ofAste] mj7e] Ao FFECk

123) 2} A2 - majale] solajzic BHahE Algojelolt HHH AEE0) tialHE whe 29E A
Qltt. A3z} Restatement A0 A|53.

N



nls HerolSuel el @

P
H
T
w
N
I
on
o
n
r
0%
d

Izl He: RI3E RI7ZE ‘TRI(Remedies)'24)
A %:ojo] izt Halaslol SJsh gk 4%

(A2 57} ol=e] 4, g EE Fo] B
A&k 7} (responsible) 7} Qs 7129

(A1} SRz} o) - Fapel 35

(1) 4:0J3h o] FHlo] Aol Ahre Fof B
5] 319] 24te] $5(r] 7t HEAO R e ofe))
3, Ae 22 uBklthAHIR A2

(@ 4ol Yol o] okl xuk pizvktle] B4 | Al 7 wlmsle] 7158 AL A A9} SITHAS

3t 7-9{nonreturnable benefits)oll= th2] 7]E0] A 2% A2
Sk (D) 9 8A) gl =01e] Lol Ao - Fapdo] ¢
A, “Z(87%) §li= 422 (unrequested benefit) 2] 7 At Hede A7 ¢ 7HA o disfAl e Wik ¢l
Hell: S| oh2 =Tt 2o o3| AlE o] WAEh 4= QIrhAIN2E A2%H(a).128)
S= O Ao 34 7HX|(value to the recipient, | (2) &2]2] o] §lo] o] &AL 39 Ei= 77
subjective value),127) @ Y119 &4, Q) A7), @ A e Aol 7E AYE FEdd 4 kA2
7 F 7P A AL Fiel5o R Riskshi £ A23}(b)).
HRAIS0E A28H@), A49Z A3 (3) (E= uihol whggt Yo7t AAE A= oF
EA), A=(8A)el 2t 42 (requested benefit)2] 7 of o] ARk ( [BI] )2k 5U3 S Fadt
(el FRAZE Aol 718kl o]FE W uf F)= A d 4 AkA2E A23HC).
iRt Al Mg Fe| A Ql 7EA(FA AT
e OFA7H] & A2 &)7f viekel o] 59
HRAIS0ZE A2FHD)).
B. =0]o] ‘9zt afjsye o] o wAg F5
[BI] =927} okejof eyl S x5 5
. = . [B2] =27t et Haji¢le atale
(;:g(gsmous wrongdoer)o| 71t 419191 R 9]9tksh —’EBIIPO;Q ;H%E}Z]H c‘;;y‘g 731_?}_M H

() [BI] 3 nRH 2 s a3t A7 o] 4

ok olo}S 8 208 7ETkAsIE AR,
| @ [BI) 3= 99, AATEAS 2aske ol dit
e | uEele e ohd ot mao) g 3
= Ao| = uh= [A2] 9 A9} i 5E

A9g A 5 grnz AY 2 S A2,

(1) 33 H25 Aol Ageh o]0 A5t
A0 ZEhAls1 = A2,

@ 17} AAE 2T o]0 HE
o]0t profi)2 w5 w2k Lz} Ikl
43}).

28
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[ Abstract ]

Past and Present of the US Law of Unjust Enrichment
—From the Restatement (First) of the Law of Resttution to the

Restatement (Third) of Restitution and Unjust Enrichment—
Seo, Jong-Hee"

This article compares past and present of the US Law of Unjust Enrichment. It will
principally summarize the structure(the general principles, liability in restitution, remedies,
defences to restitution) and key points of the Restatement (Third) of Restitution & Unjust
Enrichment.

The General Principles: the first and central principle is that “[aJperson who is unjustly
enriched at the expense of another is subject to liability in restitution.” A corollary principle
applies that “[a] person is not permitted to profit by his own wrong.” Whether the defendant’s
conduct is “wrongful” will ordinarily turn on principles outside the scope of the Restatement.
The Restatement also makes clear that restitution may be legal or equitable or both. A claimant
entitled to a remedy for unjust enrichment need not demonstrate the inadequacy of available
remedies at law. The term “restitution” connotes both liabilities and remedies for unjust
enrichment. The term does not connote only a remedy.

Liability in Restitution: The law of restitution and unjust enrichment sometimes provides
an independent ground for liability, for example, in cases of mistake, and often provides
a supplemental or alternative ground for liability, for example in cases of tort or breach of
contract. The Restatement has five chapters on liability: Transfers Subject To Avoidance;
Unrequested Intervention; Restitution And Contract; Restitution For Wrongs; And Benefits
Conferred By A Third Person. Under these chapters, forty-four sections address particular
liability issues.

Remedies: The Restatement provides a set of remedies other than compensatory damages
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for harm. They concentrate on what the defendant has received rather than what the plaintiff
has lost.

Defenses to Restitution: The Restatement’s last part includes the defenses that the recipient
was not unjustly enriched, equitable disqualification (unclean hands), passing on and rights
of third persons, change of position, bona fide purchaser, bona fide payee, value, notice,

and limitation of actions and laches.

[Key Words] Unjust Enrichment, the Restatement (Third) of Restitution & Unjust Enrichment, the
Restatement of the Law of Restitution: Quasi Contracts and Constructive Trust,

the General Principles, Liability in Restitution, Remedies, Defenses to Restitution,

disgorgement of profits, restitution for wrong





