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TITLE 1T OF DONATIONS INTER VIVOS (BETWEEN LIVING PERSONS) AND MORTIS CAUSA (IN
PROSPECT OF DEATH)
SECTION I - OF THE DISPOSABLE PORTION AND THE LEGITIME
Art. 19. Donations either between inter vivos or mortis causa, cannot exceed the fifth part of the property of
the disposer, if he leaves at his decease, one or more legitimate children or descendants born or to be born.
Art. 20. Donations either inter vivos or mortis causa, cannot exceed one third part of the property, if the disposer
having no children, leave one or several legitimate ascendants in the direct line.
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Art. 23. If the disposition made by donation inter vivos or mortis causa, be of an usufruct, or of an annuity,
the value of which exceeds the portion disposable, the heirs in favor of whom the law makes a reservation, have
the option either to execute the disposition, or to relinquish their right of ownership to the disposable portion.
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24) Thomas J. McDonald, Jr, %9 =5 p. 1218.
25) Thomas Gibbes Morgan compiled & edited, %2] 2, pp. 206-207.
<https://ia800301.us.archive.org/27/items/civilcodeofstate00loui/civilcodeofstateO0loui. pdf>
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26) BOOK III. OF THE DIFFERENT MODES OF ACQUIRING THE PROPERTY OF THINGS.

TITLE II. OF DONATIONS INTER VIVOS (BETWEEN LIVING PERSONS) AND MORTIS CAUSA (IN
PROSPECT OF DEATH).

CHAPTER TII. OF THE DISPOSABLE PORTION, AND OF ITS REDUCTION IN CASE OF EXCESS.
Section 1. Of the Disposable Portion and the Legitime.

Art. 1480 Donations inter vivos or mortis causa cannot exceed

two-thirds of the property of the disposer, if he leaves at his decease, a legitimate child, one-half; if he leaves
two children and one-third if he leaves three or a greater number.

Under the name of children are included descendants of whatever degree they be, it being understood that they
are only counted for the child they represent.

Art. 1481 Donations inter vivos cfi mortis causa cannot exceed two-thirds of the property, if the disposer, having
no children, leave a father, mother or both.

Art. 1482 In the cases prescribed by the two last preceding articles, the heirs are called forced heirs, because
the donor cannot deprive them of the portion of his estate reserved for them by law, except in cases where he
has a just cause to disinherit them.

Art. 1483 Where there are no legitimate descendants, and in case of the previous decease of the father and mother,
donations inter vivos or mortis causa, may be made to the whole amount of the property of the disposer, saving
the reservation made hereafter.

Art. 1484 The donation inter vivos shall in no case divest the donor of all his property ; he must reserve to
himself enough for subsistence ; if he does not do it, the donation is null for the whole.

Art. 1485 The legitimate portion of which the testator is forbidden to dispose to the prejudice of his descendants,
being once fixed by the number of children living or represented at the death of the testator, does not diminish
by the renunciation of one or any of them The part of those who renounce goes to those who accept.

Art. 1486 If the disposition made by donation inter vivos or mortis causa be of an usufiuct, or of an annuity,
the value of which exceeds the disposable portion, the forced heirs have the option, either to execute the disposition,
or to abandon to the donee the ownership of such portion of the estate as the donor had a right to dispose of.
Art. 1487 The value in full ownership of property which has been alienated, either for an annuity for life, or
with reservation of an usufruct, to one of those who succeed to the inheritance in the direct descending line,
shall be imputed to the disposable portion, and the surplus, if any there be, shall be brought into the succession ;
but this imputation and this collation cannot be demanded by any of the heirs in the direct descending line who
have consented to those alienations.

Art. 1488 The disposable quantum may be given in whole or in part, by an act inter vivos or mortis causa, to
one or more of the disposer’s children or successible descendants, to the prejudice of his other children or successible
descendants, without its being liable to be brought into the succession by the donee or legatee, provided it be
expressly declared by the donor that this act is intended to be over and above the legitimate portion.

This declaration may be made, either by the act containing the disposition, or subsequently by an instrument executed
before a notary public, in presence of two witnesses.
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27) By Authority(State of Louisiana), Revised Civil Code of the State of Louisiana, New Orleans: F.F. Hakseli, 1880,
pp. 186-187.
<https://ia601407.us.archive.org/29/items/revisedcivilcod00louigoog/revisedcivilcod00louigoog. pdf>

28) Joseph Dainow, ““The Early Source of Forced Heirship; Its History in Texas ans Louisiana”, Louisiana Law Review
Vol4, LSU Law Center, 1941, pp. 59-60.

29) A. N. Yiannopoulos, “The Civil Codes of Louisiana”, Civil Law Comentaries Vol.1 No.1, Tulane University Law
School, 2008, pp. 19-20.

30) Vincent D. Rougeau, &r9] =%, pp. 13-14.
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31) Article IV Limitation.
Section 16 Abolishment of forced heirship; creation of substitutions, fidei commissa or trust estates
No law shall be passed abolishing forced heirship or authorizing the creation of substitutions, fidei commissa or
trust estates; except that the Legislature may authorize the creation of trust estates for a period not exceeding
ten years after the death of the donor; provided, that where a natural person is the direct beneficiary said period
may be made to extend until ten years after his majority; and provided further, that this prohibition as to trust
estates or fidei commissa shall not apply to donations strictly for educational, charitable or religious purposes.

32) Max Nathan, Jr., “Forced Heirship in lousiana: An Assault on the Citadel: A Rejection of forced Heirship”, Tudane
Law Review Vol.52, Tulane Law Review Association, 1977, pp. 5-6.

33) CC’73: Revisiting the 1973 Louisiana Constitutional Convent mADD Aired: 12/12/2013 |59:56 |Rating: NR
|http://video.lpb.org/video/2365138665/
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34) Robert A. Pascal, “Louisiana succsession and Related Laws and the Illegitimate: Thoughts Prompted by Labine
v. Vincent”, Tulane Law Review Vol46, Tulane Law Review Association, 1971, pp. 170-171.
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35) Cynthia Samuel, “Letter from Lousiana: An Obituary for Forced Heirship and a Birth Annoncement for Covenant
Marriage”, The Tulane European and Civil Law Forum Vol.12, Tulane University Law School, 1997, pp. 184-185.
Ol “o| A & Aitolrk. AR wollA W At dFet= FAEE 5ol de Fde] AdelA
AT 73238 4= Iokdt’s my property. The government should not force me to leave any of it to my
able-bodied adult children)”2}32l QJF il Sict.

36) <https://ballotpedia.org/Louisiana_Abolish Forced Heirship Amendment (October_1995)>

37) BolRfuUF= AHRH ol7t AZ wirich FEUE Fste] sidstEs Aol 1ol 201413714 1759

WA=k ket <http:/ www.americanpress.com/La—Constitution-has-been-amended-175-times™>

38) Article XII. General Provisions
§5. Successions; Forced Heirship and Trusts
Section 5.(A) The legislature shall provide by law for uniform procedures of successions and for the rights of
heirs or legatees and for testate and intestate succession. Except as provided in Paragraph (B) of this Section,
forced heirship is abolished in this state.

(B) The legislature shall provide for the classification of descendants, of the first degree, twenty-three years of
age or younger as forced heirs. The legislature may also classify as forced heirs descendants of any age who,
because of mental incapacity or physical infirmity, are incapable of taking care of their persons or administering
their estates.

The amount of the forced portion reserved to heirs and the grounds for disinherison shall also be provided by law.
Trusts may be authorized by law and the forced portion may be placed in trust.
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39) Katherine Shaw Spaht, “Forced Heirship Changes; The Regrettable “Revolution” Completed”, Tidane Law Review
Vol.57, Tulane Law Review Association, 1996, pp. 68-70. 2342} 244 Al 2] BEHERS: Qlofl7] Ygt 4ol H,
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40) BOOK III. OF THE DIFFERENT MODES OF ACQUIRING THE OWNERSHIP OF THINGS.

TITLE II. DONATIONS

CHAPTER 3 - THE DISPOSABLE PORTION AND ITS REDUCTION IN CASE OF EXCESS

Art. 1493. A. Forced heirs are descendants of the first degree who, at the time of the death of the decedent,
are twenty-three years of age or younger or descendants of the first degree of any age who, because of mental
incapacity or physical infirmity, are permanently incapable of taking care of their persons or administering their
estates at the time of the death of the decedent.

B. When a descendant of the first degree predeceases the decedent, representation takes place for purposes of
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forced heirship only if the descendant of the first degree would have been twenty-three years of age or younger
at the time of the decedent’s death.

C. However, when a descendant of the first degree predeceases the decedent, representation takes place in favor
of any child of the descendant of the first degree, if the child of the descendant of the first degree, because
of mental incapacity or physical infirmity, is permanently incapable of taking care of his or her person or administering
his or her estate at the time of the decedent’s death, regardless of the age of the descendant of the first degree
at the time of the decedent’s death.

D. For purposes of this Article, a person is twenty-three years of age or younger until he attains the age of twenty-four
years.

E. For purposes of this Article “permanently incapable of taking care of their persons or administering their estates
at the time of the death of the decedent” shall include descendants who, at the time of death of the decedent,
have, according to medical documentation, an inherited, incurable disease or condition that may render them incapable
of caring for their persons or administering their estates in the future.

Art. 1494. A forced heir may not be deprived of the portion of the decedent’s estate reserved to him by law,
called the legitime, unless the decedent has just cause to disinherit him.

Art. 1495. Donations inter vivos and mortis causa may not exceed three-fourths of the property of the donor if
he leaves, at his death, one forced heir, and one-half if he leaves, at his death, two or more forced heirs. The
portion reserved for the forced heirs is called the forced portion and the remainder is called the disposable portion.
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[ Abstract ]

The Evolution or Perishment of the Forced Heirship and
Legitime in Louisiana Legal System

Jo, Sang-Hee*

One of the important principles in Estate law is testamentary freedom. But this testamentary
freedom is restricted by the forced heirship and legitime. Recently in order to raise awareness
of donation culture, there are many opinions that this forced heirship and legitime should
be changed or even abolished.

The forced heirship and legitime was introduced into Civil Law of Korea in 1977, to
prevent the inappropriate and irrational disposition of estate of the wealthy deceased to
newly-wed or concubine and their children (or illegitimate descendents) and protect the
sustenance of the original wife and children. But nowadays the disputes over legitime have
arisen between wealthy and able-bodied descendants and donees of the deceased for greed
and money, not for the sustenance. And this tendency of propensity to dispute hinders the
sound donation for charitable and educational purposes. Therefore it is time to reconsider
and change the forced heirship system.

At this perspective we had better looking up to the changes of the forced heirship in
Louisiana legal system, which has a civil law system different from the other states of America
with common law systems. The forced heirship is the unique characteristics of civil law system
originated from French law and Spanish law and Roman law. Many attacks to abolish the
forced heirship in civil code and even in constitutional law of Louisiana and have been done
for nearly two hundred years and finally achieved to the extent that the forced heirship is
an exceptional case in 1995 and 1996.

The changes in the forced heirship in Louisiana would guide the direction of changes

in that of Korean civil law. At present rules about that is “Forced heirs are descendants

* Professor, Interdisciplinary Studies Department, Konkuk University
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of the first degree who, at the time of the death of the decedent, are twenty-three years
of age or younger or descendants of the first degree of any age who, because of mental
incapacity or physical infirmity, are permanently incapable of taking care of their persons
or administering their estates at the time of the death of the decedent.” This change of laws
would be important implications for the efforts to revise the forced heirship in Korea.

[Key Words] forced heirship, legitime, testamentary freedom, civil law, civil code of Louisiana
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