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[ Abstract ]

Constitutionalized Interpretation of Crime of
Conveining Banned Assemblies

Park, Kyung-Sin*

Korea’s highest courts have time and again confirmed that assembly and demonstration
permit procedure should not act as prior censorship on assemblies and demonstrations
(assembly, hereinafter) and therefore interpreted the law accordingly so that assemblies could
not be forcefully dispersed for reasons of procedural defects (e.g., no assembly permit obtained
in advance, assembly conducted differently from the scope authorized by permit, assembly
banned in advance by the police for anticipated harms). In other words, people were not
held criminally liable for violating those dispersal orders as long as the actual assembly itself
did not present a danger to peoples and properties while it was proceeding and therefore
did not provide any valid reason for dispersal orders. However, it is not just the crime of
not complying with dispersal orders that restricts free speech but also the crime of not
complying with assembly ban notice. The constitutionalized interpretation of the law should
be extended to criminal trials of those charged with the latter crime as well, and we already
see the movement in that direction in precedent, and such movement is consistent with the

German precedent Brokdorf Demonstration Case as well.

[Key Words] Act on Assemblies and Demonstrations, assembly ban, freedom of expression,
chilling effect, time place restriction, non-compliance of dispersal order,

non-compliance of assembly ban

* Professor, Law School of Korea University





