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[ Abstract ]

Directions of Multiple Derivative Suit
—Based on the Theoretical Basis at the U.,S, and Japan—

Ko, II-Hoon*

Recently, the Legislation and Judiciary Committee is considering introduction of the
Multiple Derivative Suit that requires stringent requirements as in Japan. However, if we
imitate the Japanese system as it is, the system will not work. In fact, since the introduction
of the Multiple Derivative Suit in Japan for the first time in 2014, there was no single lawsuit.

In the meantime, after the introduction of the Multiple Derivative Suit, there has been
a debate to understand the Multiple Derivative Suit by focusing on prevention of illegal
activities by board of directors(the function that the board of directors prevents illegal activities)
from the viewpoint that focuses on the damage recovery function of Multiple Derivative Suit
in Japan. If we focus on the damage recovery function of The Multiple Derivative Suit,
there are many problems that the board of directors’ individual self-sufficiency is limited,
and since the compensation is to the subsidiary company, the shareholder of the parent company
or parent company can only be indirectly recovered. In addition, it is not easy to prove the
damages received by the parent company’s shareholders, because it is indirect damages. As
a result, there will not be many shareholders of the parent company to raise a suit for recovery.
And then, the system will not be effective. However, if The Multiple Derivative Suit is designed
with a focus on prevention of illegal activities by board of directors, it will have meaning.
In order for prevention of illegal activities by board of directors work properly, board of
directors should have a realization that they are capable of being punished. To achieve this
realistic potential, the institution should be defined more broadly.

We should also focus more on the function that prevention of illegal activities by board
of directors and define the system more broadly to expand the effectiveness of the Multiple

Derivative Suit. The following suggestions are presented for this purpose;

* International Research Students, Graduate School for Law and Politics, The University of Tokyo, Attorney at
Law(Korean bar)
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(D We should recognize the Multiple Derivative Suit when there is a De facto Control.
We can not simply regulate various corporate governance with stock holdings.

(2 Limiting the size of subsidiaries is undesirable because it may hinder the effectiveness
of the system and distort the corporate governance structure arbitrarily in order to avoid
the system.

@ In the long term, It is desirable that all of the multiple derivative suit and derivative
suit should be defined as a sole shareholder’s rights. It should be said that either multiple
derivative suit or derivative suit are all brought in order to realize the rights of the
company, so they can exercise regardless of the size of the shareholders’ influence
on the company.

@ In relation to the pre-petition proceedings, as in Japan, it should be understood that
multiple derivative suit is that the shareholders of the parent company raise on behalf
of the subsidiary. That is a way to sue more simply and cleary.

(® If the damage does not occur to the parent company it should not be recognized the
standing to sue for the shareholders of the parent company. In this case, the shareholder
of the parent company has no interest in pursuing the responsibility of the subsidiary

director.

[Key Words] Stockholders’ derivative actions, Multiple derivative suit, regulations and rules,

Subsidiary corporations, board of director








