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[ Abstract ]

The Disposal Awareness and

Financial Loss in Case of a Fraud
—Supreme Court en banc Decision 2016D013362
Decided February 16, 2017-

Won, Hyung-Sig*

1. According to the majority opinion the financial loss in sense of a property disposition
involves ‘concrete risk against property values’. The criticism that this opinion transforms
the fraud as a injury offense into a indangering offense. Such a criticism can be justified
so long as it concerns with the problem of distinguishing between theft by a deception and
a fraud of movable property, but no more with regard to a fraud of profit.

2. ‘Concrete risk against property values’ exists when a deceived person is not capable
to prevent that a financial risk turns into a real demage or when a deceiver can dispose
another’s property at his discretion.

3. In this case of the Supreme Coury ‘a concrete risk against property values’ can be
accepted, because the accused can carry out the registration of a establishment of the right
to collateral security. Therefore the majority opinion in this precedent of the Supreme Coury
that the obtaining a signature by deception in a contract to establish the right to collateral
security conforms to fraud(Article 347 of the Penal Code) has right.

4. In case of a fraud of movable property the awareness of property disposition is a element
of a fraud. On the other hand it is not so in case of a fraud of profit.

5. According to the precedent of the Supreme Coury the awareness of property disposition
means the awareness of transfer of occupation in case of a fraud of movable property. But
in case of a fraud of profit it means the awareness of the action itself. Such a dualistic

interpretion of the meaning of awareness of property disposition is not a lack of consistency,

* Professor, Department of Law, Kongju National University, Ph.D. in Law
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but an inevitable result that comes from the differences of objects and criminal acts between

two types of frauds.

[Key Words] Fraud, Property disposition, Awareness of property disposition, Theft by deception,

Directness of disposition of property, Financial loss, Financial risk, Concrete risk








