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[ Abstract ]

A Study on the Introduction of Proportional
Compensation by Gross Negligence and its Task

Choi, Byeong-Gyu*

The insurance contract law pursues material equilibrium between the insurer and the insured.
One of them is that the insurer should estimate the premium according to correct risk situation
of the insured. Another is that the insured should get insurance money according to his own
negligence rate. But in the insurance contract law, the principle of all-or-nothing dominated
in the past. Germany has reformed the insurance contract law(VVQ) significantly in the year
of 2007. By this reform, Germany has adopted the proportional compensation system by
gross negligence. The insured can get proportional compensation according to his own
negligence rate in the case of gross negligence. The intention is exempted from compensation
in insurance law. And the insurer should give insurance money in the case of slight negligence
of the insured. Germany has adopted the proportional compensation by gross negligence in
the following four cases: bringing on insurance accident, alteration and increase of risk, duty
to prevent damage, contractual obligation. In Korea, the fairness and equity is pointed out
in several areas. In insurance contract law, the material equilibrium between the parties should
be, when it is possible, established. But the estimation of the degree of negligence is very
difficult thing. Germany has typed the degree of negligence in the field of leaving things
in the parked car. When it is valuables, the heavy negligence is recognized. But when it
is cheap things and the absence was only during the short time, then the negligence is slight.
We can consider the typing categories that Germany has already done. And when it is possible,
we should adopt the rational system of proportional compensation by gross negligence. But
first of all, we should overcome the difficulty of estimation of the degree of negligence.

Therefore, the author suggested that proportional compensation system by gross negligence

* Professor, School of Law, Konkuk University
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should be adopted, at first, in the field of bringing on insurance accident. And the new system
can be extended to the other areas like alteration and increase of risk and duty to prevent
damage afterwards. We should modernize our insurance contract law. One of them is
proportional compensation system by gross negligence. That is, we should give up the
traditional all-or-nothing-principle for the realization of material equilibrium. We can then
consider foreign examples and typing court cases. In this means, the author has suggested
in this article the adoption of proportional compensation system by gross negligence in the

field of bring about the insurance accident at first.

[Key Words] proportional compensation by gross negligence, bringing on insurance
accident, alteration and increase of risk, duty to prevent damage,

contractual obligation, typing of court cases

79



