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“40. As the Advocate has noted at point 75 of his Opinion, Article 18 of Regulation No 864/2007 does not constitute
a conflict-of-laws rule with regard to the substantive law applicable to the determination of the liability of the
insurer or the person insured under an insurance contract.
41. Article 18 merely makes it possible to bring a direct action where one of the laws to which it refers provides
for such a possibility.”
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[ Abstract ]

Law Applicable to the Question of Third Party’s

Direct Claim against an Insurer
—Korean Supreme Court Decision 2015da42599 dated
October 26, 2017-

Han, Chang-Wan"

Under the Korean Commercial Act, a third party may directly request an insurer to
compensate for losses caused by an accident attributable to an insured when the third party
suffers losses by the perils insured during the coverage period. However, under the laws
of some other countries such as the United Kingdom and Germany, a third party does not
usually have a direct cause of action against an insurer unless some strict requirements are
met. Accordingly, when a third party brings a direct claim against an insure before Korean
court, which law would govern the issue of a third party’s claim against an insurer would
decide whether such an action is allowed and/or its permitted extent.

In Korea, three opinions are being presented with regard to the applicable law of a third
party’s direct claim against an insurer. First approach is that a third party’s direction action
should be governed by the law governing the insurance contract. Second one is that such
a direct claim should be governed by the law goveming the tortious act of the insured. Another
alternative is that a third party may bring his or her claim directly against an insurer if the
law applicable to the insured’s obligation against the third party or the laws applicable to
the insurance contract so provides. Korean Supreme Court has recently ruled that since a
third party’s right against an insurer is derived from the specific provisions of the relevant
act, not from the insured’s tortious act, and the content and extent of such a right is dependant
on the insurance contract, the most closely connected law of the country is the law applicable

to the insurance contract.

* Attorney-at-Law, Bae, Kim & Lee LLC
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As the specific content of a third party’s claim against an insurer should be determined
by the insurance contract and an insurer compensates a third party only in the event such
a claim is within the coverage of the insurance policy, the governing law of the insurance
contract is likely to be the most closely connected with such legal relations and accordingly

is likely to govern the third party’s action against an insurer.
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of a Third Party ‘s Direct Claim Against an Insurer



