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A A A A A o) = A FFA A of st = 7] o F 2 A, uER 11 189
Fa4oz Qlalol, 1 ojso] BE 2717} ¥ o|olg 2 9|78 71Tk m o of
3}o]’(toward all)2}-= o] 0| 2 ¥ & &| = 2} &l o] erga omnes= “Z-=to] A F5 A A A of o
Slo] Hutsl= o] B 2 of 435k o] AF-2-F o} ICJ7} 1970 Barcelona Traction Co. AR o] A
A A o Fets BE S A A OE AZ AR o] F W2 A S0 A B A o2 Qg
B sick. oAl o) gl o) BA-E RAY FRAAL T2 Ws @ A B 2L vl
o] Slek. 7 ok A uj o 1Tl 4B A o] I FA l FARA L hAL ) 2 £ ol
1 Qo= AL HolFE= Ao|th 19704 Barcelona Traction Co. A 0] & A & o] F= 4]

o
AA

A

A2 A FHA A S Aot A o] B ek I- o= obA = I, 75, 5 1
23 A A A ol vl 2= A 2u] 5o tef A= A S| HARE =AY o] Y L A
2 =EodA s As| B o] EAsts thAIA o7 el dsl, 543 7 s& 1T
ChFe A (R ) AT E I, A A o 7ot B SA R &S HES LA FTh B
Al A of o] o] Y A2 = 7HH A o] WA E AW H A bk 2] A A F] 9

o] wr ke Ae) ) gk
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v ARSI YotAEstY 24
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[FRIO] CHMIE oI, ZsTE, € 0]o), HIRMRLF MASIAL AR, BISAS, SAXIEZ
SIARRIZE CHMIE ol

[ A&

A& 2]FH(obligations erga omnes)= 1970 Barcelona Traction Co. AFAD 2] THA-S-

Eof Ao 2R o7 SRlE o], 73 H(jus cogens), TS (actio popularis) 5
3} 7l FABOIA] RS wote 11 gick Al ) el Bake B A
Ao P WS 9w W e Beto] glck A SAMelN kel olsate
voluntarism)7} SHShElo17 1= GlELAel W} gjAIF ojwe] SHolm, ol 11 Eek
Aol otel 4 Aol FAAIR) FARA} el & Zot oli glrks B
HolFL Floltk. YA oTe] HAL A Heichyl e paradigm shifo] et
Bk A= 3L A2l 3 ¥ SKconstitutionalization) 14 9] dH et B <]

o)

AEA AN 22 A PAE et old 2 oAl Fvhe] Aeleh
o T 7] AololA HPARITE 2 ot 7be] AbsEe] viske =3 Hale o)
Ut} o] AL ofxpxorl ERo|il thrfReFoJAE L= 4= 9Ith4 Barcelona
Traction Co. AP A A AFPH A & A~(International Court of Justice, ©]5} IC))+= St =77}
T2 7ol Rehis o|Rolis oloh B PAREA, M) E} HiH
7} jmyel TBo] FATEA WA st Frle] o)l EAFE Belsk

1) Barcelona Traction, Light and Power Company, Limited Case(Belgium v. Spain), Judgement(Second Phase)(©]3}
Barcelona Traction Co.AFAo]2} g, ICT Reports(1970), p.3.

2) Christian J. Tams, Enforcing Obligations Erga Omnes in International Law, Cambridge : Cambridge University
Press, 2005, p.3.

3) =AY ARste] defixe A8, “FAR Y A3t =0l thgt A, IAUSE =T AlS8H AUZ,
A=A e, 2013, 73978 Fx

4) & Eol, AduaAl W HAF 2K(1969.523. &= o] 1980.1.27. YA, 20184. AR BA=-Z 11671=)
A S AL YO A ol o7} ohizh SR sl v SRR shgeier
olg7} ok EE 5 BoF AREe] BE o) FAApremises) & BEF T AR P40l
Nl spAo] tiste] Fsl= Zo|thJames Crawford, The International Law Commzsszon 's Articles on
State Responsibility, Cambridge: Cambridge University Press, 2002, p.257).

5) 10 2AMAL] o158 FAH(ES ABH) oJRel tAH(ES FE) oRe TRsE T sl



SANAL T ojo] T AT

7(%1“4’5}74] A A|E XVJOI FOSHA] oF2 qfHlolls A Gtk AES v e R
=AU E A A FHAA FEH o2 AL Stk A Kol =
Aoltt. olgjgt 2 FAH o7 F55 U Abole FES E017] Y8l A7)
B HHAIAR Aol FAARI Al e A E W B AA| =S ol
A= Aolgkal S-8gt= TAER 9t & 59, Weil o] A2 1S EYsh=
A2 A G G29] ExH(dislocation) X 71 7]-5-2] 9fF(perversion)”2] A x7} F
4= ek STk

Barcelona Traction Co.AFZ o]|3 ZAHEREL tiA| & 7o) Uut=tA|Ha}l FEA)
Aell vl Y% izl = Aol & HekE AL vkl SRt B SR TRt
ogare] el Bole] Folahiz 2L ohlAk thAA )5 A= SR A
o] wis}e] Qo] Flck Hof thalrs 2A|H Fel} gl Ao Welth Teo)E
oFAE= 11U, 71, 54 )AL s ARAIAC] vl A ofu] el tisiAs ofds]
B} w=Ao] FYE T 9k

A o) B FAS Frsks Ao] 015 7 ARSI AL s
w2l [l Aok B =Rol Ak ofds] mi4o] ZAlshs dhAA 0% Aol tsi,
S35 758 ad Rt HO(ET)E AT EIL A oot W SAlHEE
& vghaon PEsluA) gk w5 oAl of5e) ofaut 2h& Welo] gl A7)
Hake] PAE A HE IR Rt BlEo] thAlA ool diet Briel I Weke st
4} gk,

<

SIeHRIT, “ThAIE S5 o] et A7, MskAT A6 ARE, AATSHL kAL, 2006, 62
6) Barcelona Traction Co. A, op.cit., p.32, para. 33; Tams= AE T} 333} 34(paras.33, 34)= 1CJ2] IGAol|A]
7H 538k A2 A (judicial pronouncements)©]2kal A3 Christian J. Tams, op. cit., p.2).
7) Prosper Weil, “Towards Relatives Normativity in International Law?”, American Jowrnal of International Law,
Vol.77, No.3, Cambridge University Press, 1983, p.442.
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I oA elme] A, He) 2 57
1. erga omnes §-019] o]l

‘erga omnes 2= Foli= 71 7)¢l0] 2okrIA) A2re] S ‘g omer = B
of Tistol” i “mE Agro] thatoE ojujshs 2helo] FEolt. ‘arga ommes S
F2} g2 S|4 ‘towards all’, ‘flowing to all’, ‘towards everyone’, ‘against all’, ‘in
relation to everyone’S 2Ju|3tchs) WA ou|R2l ‘HE Ao thgl oJF T @
2]’(obligations or rights towards all)E HAFSH uff ARE-E|ATES)

2 GAA 2Re] A

A B A, tAA o= Al A AAl tigt = 7ke] RS 2ou]gichio
A4 o5 7§d-2 Barcelona Traction Co. AR A ICTO Q8] F-4] Q1 AFolA 2%
2 JRBEHSITEID & AR A F=2] A (obiter dictum) &3l LERE BR} O]},
A o2t <k kel SAlE-s A Aol thigh 25 (the obligations of a state towards
the international community as a whole)E @atH, “1 W80 K= =712] TAlAfol| sfigst
o} Z12]al thAl A ojet TE AR S BlFolE o BE wrkEo] 2eth
Ueles Eosked ¥A o](legal interestye 2= 222 HEEE oFE oulet

TR12) T2 ot T (M, subject matter)7} SAlEEA] AAONA F8817] v

8) erga omnes, & HAIZEIH) ]2 Bols ThokRl Wekoll A AME|TL Tk erga omnes §-01¢] Thel (£
el dialiale Ao, ol =8, 19245 Z=z

9) Thomas Weatherall, Jus Cogens: International Law and Social Contract, Cambridge: Cambridge University Press,
2015, p.8; Lazar Emanuel, Latin for lawyers: The Language of the Law, New York: Aspen Publishers, 1999, p.186.

10) Z4E, SRR S, AL G 2007, 445,

11) A& ©JF(obligations erga omnes)ehe FEAL ICTllA AF317] o] Ko Uelgth oF o] ILC $€<
Lachsi= 2P o]l ¥3F BIAUH S ¢t Ale22(A3=0lA oF Ee AYE Foldhs 2ol et =9
TANA erga omnesth= 8015 AT Maurizio Ragazzi, The Concept of International Obligations Erga
Omnes, Oxford University Press. 1997, p.8). ©]% Lachst= ICJA| 0 2 A1&%] 9131, Barcelona Traction Co.AFA
o] Aol Frefstgich

12) Barcelona Traction Co. AF, op. cit,, p.32, para. 33; Roberto Ago, Fifth Report on State Responsibility, Yearbook
of the ILC, Vol.II, Part one, United Nations, 1976, p.29; Oscar Schachter, International Law in Theory and Practice,
Leiden: Martinus Nijhoff Publishers, 1991, p.344.
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OIEW XLiTa qvﬂx* BEE HHP‘I% %

Q1 THE WE S} gukelA] SRS e 4 Utk AR £E5P Heko
3. AR 7o £4

A4 o= AeA ] SARAANA Y =E2Q A 9 A A HAAI
o}, Bl FAYAA] T2y, F7ke] Folg BaA 1L o)A ol Rt
w15 1 9uke] Auk Aol kAol WA o|olE 2 gl 2tel chai At
MARIEIO 1 olf FOl5kA) R bl SR Ratstn AT 4 gl A9
o] §l7] wholt. il FAFEE AnR QYA GRS SRtk EEF 710
ool oJsff A HE sk =7 FIUAAE BHA o ARl 25 2
Sjof, 1213t ) OJs) ST At AR A0 AR 5] L5k A4S Tl
A A BekshA) Hekin Sy dodolAe] ABA A £ v
254 ololo] g@e wir} BXehE YHH 0w T YL I BAHTE
AZIEE 4= Akl T2y giAlE o= A AW gael 2HE HAA
(decentralized enforcement regime)S =319 AA|, thAF o= oo Fo& st=
YA YE 4R 2E YR IEE FALAD ol G4 ARl Fale
A8 28 s AL oy ARt IRt m7Rs A tiAlA oS ARt

Ol
r

_l

13) W. Riphagen, Second Report on the Content, Forms and Degrees of International Responsibility, Yearbook of the
ILC, Vol.II, Part one. United Nations, 1981, p.86.

14) Oxford Reference, “obligation erga omnes”, http://www.oxfordreference.com/view/10.1093/oi/authority.20110803
095756413

15) Malcolm N. Shaw, International Law, 3rd ed. Cambridge: Cambridge University Press, 1991, p.77.

16) Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, ICJ Reports(1949),
pp.181-182.

17) Ibid.

18) Christine D. Gray, Judicial Remedies in International Law, Oxford: Clarendon Press, 1987, pp.212-213.

19) Peter D. Coffimann, “Obligation Erga Omnes and the Absent Third State,” German Yearbook of International Law,
Vol.39, Duncker & Humblot, 1996, p.297.

20) Ian Brownlie, Principles of Public International Law, 6th ed., Oxford: Oxford University Press, 2008, p.x | 1.
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i

Eol} whw Wasix) ks ojulolt. o]d R4k ZuiHT} U
Sa, o R mE St Held Wele) wE 9 ojgo] |

220 g Mo 2] WS Wa e a}x k=t o] AL TEA ol
2 o)fslo] WE W} WSS Qe Ao TS, AR F @l
ARe] FFolole Mk ATEel WA o) HAo] 2els B 2
olek. e} WA UNo| 2AIZEA) tharolxet ¥ el(el, GAREZ)e] A7}
Qos TEiE) B u), Al ojite] et Pal FATEAS FAeks 7 A
S7lollA] A4 b Bl oisk Al sdolaks mietolx ww, ojea ¥
e HEAQ) TAALA Allocus standi)®) WS Al oW b 2 Y7
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4. AR SR Aolo] e vTE A=

4.1 THAE 9|

A FFEA Bek g Sol, SMEAL “FAFEA A ehge] BeEo|m
2 TRH A2 AW SR 220 B ojs) At e 1R
5719} W Al (capacity) & K58 olch. ujehy SlmuA} A7HE] Fl gl
74522 AMInRIA), BE Sk SIRHEAR) FAHTE AIE 4 ol g

ATk B 2 Qi ARSI, FABEALE RE oA o] Qi ofng

ftjo

21) Barcelona Traction Co.AFA, op. cit., p.32, para.34; Robert Y. Jennings and Sir Arthur Watts(eds.), Oppenheim’s
International Law, 9th ed., Harlow: Longman, 1992, p.5.

22) Prosper Weil, op. cit., p.430.

23) Barcelona Traction Co.AFA, op. cit., p.32, para.33.

24) Case concerning United States Diplomatic and Consular Staff in Tehran(United States of America v. Iran), Judgment,
ICJ Reports(1980), p.42.
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R, A FUHEUL o] LGS ) W WAL st S Afolo]
At 7R ol ojHE 1 go] e 1301 1 A grek ol4d 2wl
FABSALE FANLAOIA 15 SR, Ve We) Lol ol RE

A olo)E AEshe AHTt OhXH 74101]/\1 W2 58 Qe de
2 IATEA X*Zﬂ of et 74 T899 H=E HolA

T
s

S AAICEHE ol TR 214 ol 22 TiAA ofig ofal wh SAIFEA A
Slofo] S5t 842 welslolol P T olelet Asfel v, ol52)

AR s ZIEE SFATEA el 3t A 0 FATEAL 54 74
£lo] ofy) A o S A8 5N el AHEAG A - G

ofelolc}. webA] oj5te] fhale Tejgt ojololet Aewls Zolk. olejgt @% o5
AL S UG QA ojRer s sk wgolth djustul ojmmA Lt
FARSL 27t AEH o ofad 4 97| wFolrh
21 z0F 9 BT thrjsokel, 2E2onS iAol S Ao
2 Bt oushe ofw 3 Svjeke] BAYA ojefat Zopfel ojRt olaE AL 74
(redress)7} 011 4= §17] whFolck 1Ak A o] 2E 3k F7ko] ofa) ola e
3 7ol hstol ATt S|ehE oA FAFEA ) AP 84 (vital importance)
2 A PHolehs TS T4kl FATEA AA] olole Ausick 7V v
ol a7} ekeloleh. Heko) A9 FATEA ) ool B Frte] ws|ze 2%
Hog thor], 1 wae] TAE FEA Al ofs 7Hsiths Rolth. 1golE
%?6}7 TEAL AL Sy G BAAAE §AT v 1419 ojele 27
o A1R1A] Qlgle] ek AnlA] ulRte] o olae SAEEA AAel that e
solaolak HolA] Aol E the o} Btk 2AIEEA A Avols
Ao K 24419 o]0l ZHark meba] o] 9lar o Hsat A ojrs
efatehel A2l 4o] o)X Eebsitho)

Hrﬁﬁm

25) Claudia Annacker, “The Legal Regime of Erga Ommes Obligations in International Law”, Austrian Jowrnal of
Public and International Law, Vol.46, Springer-Verlag, 1994, p.148.
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43 71X Ho|

oAl o 2] )l -2 Al RAIA ] Ml AE2]Q1 =7 A A o] A
29| ol 285 Hesk=7l S A4 o9 % o & AFA IAHEA AL}
of" Zpo|7} =712 7154 ZFollA HH, thA|A] o= oS B Zlo]
= =71 ofejolgh= e e w, A ATz A ‘:”\}XP A AlRtshe 14
S gslsl=d] 593 AL sk | WA tihA o F = YARA 2 sl
7Ie= Tt 1 715 A SHollA whefsiiE, 1A A olet kA oS FAAA

A2PH 02 HiAl4 o= e 7oA SAlSSAlE diEsiA e AV -
e TYS Fod: 53] ojd w7k HiE SAY & A =AITE oxﬂ A

g = 9, Tl SA] 22 A15-5-7-AI(global commons)
oM Fuishzt LR F-p) oH =7P7F HRk=E Aldst=d] e aa(dlE S,
G| FANA Agshe A 87t AlEiEte BAREA A Fiste] S AR
7F 7FssHAl et oA ™ diAlA o= T fHke 2 QIgh Tl Ao fl= =7l
= = AEEA AAL o els HlEseE FEele Aolth EA] =70l 554
olejo] YR rta s AT AP E & e s8E dAs=

2ot
L A& 9% 7de] Sx} vkA
- ZA|FE 9} ILCO] =08 Aoz

L A dehd A o%

1.1 OMIX 2|Ro] S22 h=ke!

ICJ7} Barcelona Traction Co. AP0 A] THA| 2 o feh= 7lEE SA1A SR A& AN
gk o] ¢ W2 ARIE2N 9] WA T= HaLd JoAE o]Ao] 1G-St ol W&

26) Peter D. Coffimann, op. cit., pp.308-309.
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= SofrhE, et = Al o Tligo] thefRt ZofollA ¥E avtks wsl7] fish
AR A Qb A (legal vademecum)7} = 2 & 4= ATk T FoA = 71 =
T AL [CJ9] East Timor AR, Israeli Wall AR, Armed Activities on the Territory
of the CongoAlA,29 Prosecute or ExtraditeAlAd Foltl #HES 8 AHS HY
Barcelona Traction CoAFAT} npx7}A]| 2 B AJ8) Holoj|A] Bul ofug} zokoL}; Zo)o]
AR EE0 ojro] AEA ysle] Sl Bl oR ARG £FT o))
3} peiste] Al <Rt QlgEei

12131 ICTY39)2) Fuundifa AV} Kupresic A1 SOl 4] o}7} chiol)
o}, ICTY:= Furundzija Aol TREAE dhild o) olgahel 130 Kupresdic A}
Aol A FAIRJN=RHAZE] RS A2, FAA) 77 obd Al S-5A] Ao
gk ofFetar skt

27) Questions relating to the Obligation to Prosecute or Extradite(Belgium v. Senegal), Judgement, ICJ Reports(2012)(©]
B} &% ofy™ Q% ARA, E= Prosecute or Extradite AFAC]2} &), p.450, paras.68-69; Application of the
Convention on the Prevention and Punishment of the Crime of Genocide(Bosnia and Herzegovina v. Serbia and
Montenegro), Judgement, ICJ Reports(2007), p. 104, para.147 and p.111, para. 162; Armed Activities on the Territory
of the Congo(New Application: 2002)(Democratic Republic of the Congo v. Rwanda), Judgement, ICJ Reports(2006),
p.32, para.64 and pp.51-52, para.125; Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, ICT Reports(2004)I(0]3} Isracli Wall AFAo|2} $}), p.172, para.88 and p.199,
paras.155-157; Case concerning East Timor(Portugal v. Australia), Judgement, ICJ Reports(1995)(©]&} East Timor
AAolEt &, p.102, para.29; Legal Consequences for States of the Continued Presence of South Afiica in
Namibia(South West Afiica) notwithstanding Security Council Resolution 276(1970), Advisory Opinion, ICJ
Reports(1971), p.16, para.126.

28) Hossein Sartipi and Ali Reza Hojatzadeh, “The Innovation in Concept of the Erga-Omnesisation of International
Law”, International Journal of Humanities & Social Science Studies, Volume 11, Issue II, Center for Promoting
Ideas, September 2015, pp. 191-192.

29) Case concerning Armed Activities on the Territory of the Congo(Democratic Republic of the Congo v. Uganda),
Judgement, ICJ Reports(2005)(0|3} 1 P& U F8E% A7, EE= Territory of the CongoAbAo|z} 3.

30) Al S, Legal Consequences for States of the Continued Presence of South Afiica in Namibia(South West Afiica)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports(1971), p.56, para.126.

31) of|& &', Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide(Bosnia and Herzegovina v. Serbia and Montenegro), Judgement, ICJ Reports(1996), pp.615-616, para.31.

32) dlE 59, Israeli Wall A, op. cit., p.200, para.159.

33) Isracli Wall A4, op. cit., pp.171, 172, 199, paras.88, 155, 136.

34) Hossein Sartipi and Ali Reza Hojatzadeh, op cit., pp.191-192.

35) ‘Fgargeiv|of ZA AR EA (International Criminal Tribunal for the former Yugoslavia: ICTY)E 7}2]71ch

36) Prosecutor v. Anto Furundzija, (IT-95-17/1-T), Judgement, Trial Chamber, 10 December 1998, p.58, para.151.

37) Prosecutor v. Zoran Kupresdi¢ and others, (IT-95-16-T), Judgement, Trial Chamber, 14 January 2000, p.203, para.519.
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1995 East Timor AFA ©]% ICJ= FA|7} Barcelona Traction CoAFAA RAH
sk ] g sk Al A ool oA % 7 o e
25 WRlth o]A2 ZA =AY 54l ole]oleh= THEE Woksolet 4
Kol At 4ol Apaol Hlelo] 7149l molc,
Barcelona Traction Co.AFA 2] T4 o]% ICI= o] APAEClA] thAl A (erga omnes)©]
L Golrh ARREIITEN) BE o]S Ale] Tle] e Ameldolt Hjelde
A= olZlo] A= ITh Al FEollA ol2= 259 7|2, 1A7F AR 8019
w2, <3t 271 A LEA| AA ol thet 2] (the obligations of a state towards the

7]

p

rii

_i

international community as a whole)©|t}.

East Timor APIO)H, EEEZL] F3yo] Ofshl, 577} Fe|m o] ek A7)

EEEZe] Yok ook, BERE vl AAUY 1o B VS £
g 245 ghol EEREZu} FElmE Qlulo] tisto] FA|H Qo] WATTH:

Z01t}39) 1C19] Asfiof oJstd, AHA LS AT felle] WagollA sl 2, S5

< ¢ li(irreproachable) 1 0.2, A& AZAL AU QrH= Fo|rhd0) 2m=ak 4

< ICI7} ISAE S thAIA o7} obd thiA| A d A (erga ommes character)& 71

Hefefar AR 2w AlSstar 520 A siA e Bart Qe webA 5 ARdoA
hAIA o5 Selskal Qlrkar F#4shs 2l A5E Zlofoh

FralE2le] @ o= S|RE Isracli Wall AFOf|A, ICI= FE|AERIGES A<

5 dashA, ojaztde] ofsf futE AN TAUE=R

Al Aor solgon, ARAoR Wi w7k J123 39

7F 2R A= ‘i@ﬂﬂ‘% WJqu o= 27 okl wdsigin) o] /\Pﬁoﬂ/ﬂ

38) FA|Z 2l AlHE2 Hossein Sartipi and Ali Reza Hojatzadeh, op cit., p.198 =,

39) East Timor A4, op. cit., p.92, para.l.

40) East Timor A4, op. cit., p.102, para.29.
UNSR} 1 FPoafe s 2 vEAddo] Ay 4as dethe 22549 242 3482
g7t Yok USAE AR UNDAT Faf Aaao] Fold SAHA oA A=A 244
A7 39| shole}”
“2. ... In the Court’s view, Portugal’s assertion that the right of peoples to self-determination, as it evolved
from the Charter and from United Nations practice, has an erga ommnes character, is irreproachable. The principle
of self-determination of peoples has been recognized by the United Nations Charter and in the jurisprudence of
the Court {.....}; it is one of the essential principles of contemporary international law.”
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O3l A QIO o efal Wik 53 M2 10 USAEHS &5 A
A o522 WASIEA Bast TimorA S 22 22e] 2A2 dRelalhs Zo/tha)
o A HER|So] uEAAAL AepHolatn =4 ,43) ICJ7}
Barcelona Traction Co. AFAA] s o2 HE A4

G O O S S e
e AEo] ks

Prosecute or Extradite APo]A] ICT= A28 4 EH: IC= 5 AbdoflA, 7]
o= WA Aoz AR} A7 AT} o] o fputol] ths Alulde] e
T3 T Ae FAREA] Jlon T12|al TRt 49 A7)} 5 Gkl T
Witk o] AbdeA= GARRE thAlA o3 o] A8 -

Furundzija APAOA] ICTY = “Ilma Al 7oAl Rk tiAl4 o, & =A41E
A QA gt ool ... T1Egk 59 %’4‘&% Ao Z2ke] S HollAl 1
o] 5 o HF HeE, & 11 979 offe e el = ofudt Aeole
Rk SAE a7 4= Sl HEE ‘:’04?*5}”45)# A} Amm A 7F Al o
of st thAlA TS ket A9 Be =7bollA 2L oF9] o3 E= fiute]
SAE 87T d7t S-S sk Aiis LEgAE A4 oF2 &89
Ay B3 TEaAE SAMY Add d4s e darHeR Fgtit:

Barcelona Traction CoAFAS] 04 EAE thA4 ool §5dte] LEFAS
1o}

f
Q‘L
=
x0
[‘ll‘
jutoy

ml

41) Tsraeli Wall AFA, op. cit., p.199, para.155.

“[......] The obligations erga ommnes violated by Israel are the obligation to respect the right of the Palestinian
people to self-determination, and certain of its obligations under international humanitarian law.”

42) Israeli Wall A4, op. cit., pp.171, 172, 199, paras.88, 156.

43) Ian Brownlie, op. cit.,(Principles of Public International Law), p.489.

44) Ardit Memeti and Bekim Nuhija, “The concept of erga ommnes obligations in international law”, New Balkan Politics,
Issue 14, Independent and Non-Profit Organisation, 2013, pp.43-44.

45) Prosecutor v. Anto Furundzija, (IT-95-17/1-T), Judgement, Trial Chamber, 10 December 1998, p.58, para.151.
“151. Furthermore, the prohibition of torture imposes upon States obligations erga omnes, that is, obligations owed
towards all the other members of the international community, each of which then has a correlative right. In addition,
the violation of such an obligation simultaneously constitutes a breach of the correlative right of all members
of the international community and gives rise to a claim for compliance accruing to each and every member,
which then has the right to insist on fulfillment of the obligation or in any case to call for the breach to be

discontinued.”
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SIict o] AFA L] AAIA of th3lA= S. Wittich, “Barcelona Traction Case”, in R. Wolfrum (ed.), Max Planck

Encyclopedia of Public International Law, Oxford University Press, 2007, paras. 4-5.

48) Stephen McCaffrey, “Lex Lata or the Continuum of State Responsibility”, in Joseph H.-H. Weiler, Antonio Cassese,
Marina Spinedi (eds.), International Crimes of States: A Critical Analysis of the ILC’s Drafi Article 19 on State
Responsibility, New York: De Gruyter, 1989, p.243.

49) Christian J. Tams, op. cit., p.168.
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50) South West Africa cases(Ethiopia v. South Afiica; Liberia v. South Africa), Second Phase, Judgement, ICJ
Reports(1966)(©]3} South West Africa AFA)

51) F.A. Mann, “The Doctrine of Jus Cogens in International Law”, in H. Ehmke et al. (eds.), Festschrifi fiir Ulrich
Scheuner zum 70 Geburtstag, Berlin: Duncker & Humblot, 1973, p.418.

52) Mohammed Shahabudeen, Precedent in the World Court, Cambridge University Press, 1997, p.159.

53) 33. In particular, an essential distinction should be drawn between the obligations of a state towards the international
community as a whole, and those arising vis-a vis another State in the field of diplomatic protection. By their
very nature the former are the concern of all States. In view of the importance of the rights involved, all States
can be held to have a legal interest in their protection; they are obligations erga omens.

34. Such obligations derive, for example, in contemporary international law, from the outlawing of acts of aggression,
and of genocide, as also from the principles and rules concerning the basic rights of human person, including
protection from slavery and racial discrimination.
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d ABE, =AM, 2002, 60%).
55) ILC Report(2001), op. cit. p.322.
56) Report of the International Law Commission on the work of its twenty-eighth session, 3 May - 23 July 1976,
Official Records of the General Assembly, Thirty-first session, Supplement No. 10, Yearbook of ILC(1976), Vol. 11,
Part Two, United nations, p.99, para.10(Commentary to Draft Article 19(International crimes and international delicts)
adopted by the ILC at its 28th Session).
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57) Roberto Ago, Fifth Report on State Responsibility, Yearbook of ILC(1976), Vol. II, Part One, United nations,
p-33, para.101.

58) Thomas Weatherall, op. cit, p.10.

59) “It is well known -and will be further explained later - that the concept of erga ommes obligation is not characterized

by the importance of the interest protected by the nomm(as is typical of jus cogens) but rather by the “legal indivisibility”

of the content of the obligation, namely by the fact that the rule in question provides for obligations which bind

simultaneously each and every State concerned with respect to all the others. This legal structure is typical not

only of peremptory norms, but also of other norms of general international law and of a number of multilateral

treaty rules(erga omnes partes obligations).” Gaetano Arangio-Ruiz, Fourth Report on State Responsibility, Yearbook

of IL((1992), Vol. 1I, Part One, United nations, p.34, para.92.

oJof] 3t -8~ James Crawford, Fourth Report on State Responsibility, Yearbook of ILC(2001), Vol. 11, Part

One, United nations, p.13, para.49.
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61) Thomas Weatherall, op. cit., p.8.

62) M. Cherif Bassiouni, “International Crimes: Jus Cogens and Obligatio Erga Omnes”, Law and Contemporary
Problems, Vol.59, No.4, Duke University School of Law, 1996, p.72.

63) 7t Al o] Wejhe AAE, 9 =i 59-02% =

64) ZoFofl AR HlAIUFF AIS3=, A4z

65) L Brownlie and Commonwealth Secretariat, 7he Human Right to Development: Study Prepared for the Commonwealth
Secretariat, Commonwealth Secretariat, 1989, p.108, 110.

66) H. Thirlway, The Law and Procedure of the International Court of Justice; Fifty Years of Jurisprudence, Oxford
University Press, 2013, p.102.

67) TIsraeli Wall AFA, op. cit., Sep. Op., p.136, para. 57.

68) Ibid.

69) AAE, ¢ =&, 59-61% F=x.
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70) Erika de Wet, “Jus Cogens and Obligation Erga Omnes”, Dinah Shelton(ed.), The Oxford Handbook on Human
Rights, Oxford University Press, 2013, p.554.

71) Karl Zemanek, “New Trends in the Enforcement of erga ommes Obligation”, Max Planck Yearbook of United
Nations Law, Vol.4, Hague: Kluwer Law International, 2000, pp.6-7; Cherif Bassiouni, “International Crimes: Jus
Cogens and Obligations Erga Omnes”, Law and Contemporary Problems, Vol.59, Duke University School of Law,
1996, p.63 et seq; Claudia Annacker, “The Legal Regime of Erga Omnes Obligations in International Law”, Austrian
Journal of Public and International Law, Vol.46, Springer-verlog, 1994, p.131 et seq.

72) Erika de Wet, op. cit., p.555.

73) Barcelona Traction CoAPAOA FA|QRE =7h of =7} 252t ‘FAIZEA Aol thgt o7& T35t
1, IR Ao 2 HE Q43 a d14)3+ thThomas Weatherall, op. cit., p.351).

74) “It was clear that there were jus cogens rules which, though not themselves erga omnes, had erga ommes effects:

a breach of them could result in an international crime, namely, a serious act prejudicial to an essential interest
of the community of States.”, Yearbook of ILC(1996), Vol. I ,United Nations, p.26, para.26
75) “even if they are not different aspects of the one underlying idea, the two substantially overlap.”, James Crawford,
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Fourth Report on State Responsibility, Yearbook of ILC(2001), Vol. II, Part One, United Nations, p.13, para.49;
James Crawford, Third Report on State Responsibility, Yearbook of ILC(2000), Vol. 11, Part One, United Nations,
p-34, para.106.

76) Thomas Weatherall, op. cit., pp.250-251.

77) oldY, “=APFE I} thAlA aE A2 Ao vlar, SHst Al3E ABE, SRS, 2011, 399400%:

78) Karl Zemanek, op. cit., p.7.

79) Thomas Weatherall, op. cit., p.353.
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81) Thomas Weatherall, op. cit., p.353.

82) Israeli Wall AFA, op. cit,, p.136, para.157; Military and Paramilitary Activities in and against Nicaragua(Nicaragua
v. Unites States of America), Judgment, ICJ Reports(1986), p.14, para.218; Reservation to the Convention on the
Prevention and Punishment of the Crime of Genocide, Advisory Opinion, ICJ Reports(1951), p.15, 23;

83) Reparation for Injuries suffered in the Service of the United Nations, Advisory Opinion, ICJ Reports(1949), p.185.
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85) Prosecutor v. Furundzija, 1T-95-17/1-T, para.153(1998).
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[ Abstract ]

A Study on Obligations Erga Ommnes in International Law
Park, Byung-Do*

In international law, the concept of obligations erga omnes means “the obligations of a
state towards the international community as a whole.” In its dictum on the Barcelona Traction
case(Belgium v. Spain)(1970), the concept of obligations erga ommes in international law
was first articulated by ICJ and has been reiterated on numerous cases. The obligations erga
omnes are obligations towards the international community as a whole, with the consequence
that each and every member of the international community has a “legal interest” in their
observance and consequently a legal entitlement to demand respect for such obligations.
According to the judgement in the Barcelona Traction Co. case, all states have legal interests
in the protection of the rights involved. This legal interest in fulfillment of the obligations
to the international community departs from bilateralism that traditionally characterizes
obligations in international law.

The judgement in the Barcelona Traction Co. case is stated in regard to obligations erga
omnes in the line of reasoning related to jus standi, and this raises the issue of the existence
of actio popularis in international law. And the concept of obligations erga ommnes closely
related to jus cogens. The Barcelona Traction Co. case do not give bases for a pronouncement
as the one that the ICJ made on the obligations erga ommes and the impact it produced.
The obligations erga omnes concern the enforcement of jus cogens. All jus cogens create
obligations erga omnes, but not all obligations erga omnes derive from jus cogens. The
obligations erga ommnes are virtually coextensive with jus cogens.

The ICJ, in its 2012 judgment in the Belgium v. Senegal case, innovated obligations erga
omnes partes in much more comprehension than the old meaning. Now and at the future,
the new approach of ICJ would be referred and expanded in Intemational law and international

human rights law.

* Professor of School of Law, Konkuk University
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This article will try to shed some light on obligation erga ommes concept by analysing
its meaning in international law, starting from its appearance, consequent development and
its position at the present time.

In this paper, I examine various definition considering characteristics and functions, and
examine the international precedents related to the obligations erga omnes concept. 1 also
analyses the relationship between the implementation of the obligations erga omnes and the

State responsibility law. and I want to view the development of the obligations erga ommnes.

[Key Words] obligation erga omnes, jus cogens, legal interest, Barcelona Traction

Co. case, actio popularis, jus standi, obligations erga omnes partes



