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[ Abstract ]

Criticism for Legal Principles of
Abandoning the Exclusive Right to Use and Profit

Jang, Sung-Wook*
Lee, Hyun-Seok™

The court ruled that if the road is used for general public, the landowner gave up the
exclusive use of the land for the land on the road site in relation to the lawsuit. Therefore
the case of return of the unjust gain against the local governments occupying the road is
dismissed.

This is the unique legal principle of our courts. This principle originated from rapid
urbanization in the 60s and 70s. During this period, in the course of repairing roads and
development of city, transfer of title of the land and rewarding was not done properly. This
principle seems to be the ruling of the court considering the financial burden of the local
governments, against the request of the landowner of his/or her successor to return the unfair
benefit equivalent to the land use fee to the local government.

In the academic circles, Legal Principles of Abandoning the Exclusive Right to Use and
Profit to use goes against the Constitution of: the nature of the ownership; the principle of
the right of the real estate law; the principle of disclosure; the method of interpretation of
opinions and the principle of guarantee of property rights.

Therefore, the Supreme Court itself ruled that Legal Principles of Abandoning the Exclusive
Right to Use and Profit to use is in violation of the essence of ownership, or the imposition
of the law on the rights of the land. However, this was not a ruling of the Power Agreement,
so it did not change the precedent.

Recently, there is an opinion to keep the principle of ‘Legal Principles of Abandoning
the Exclusive Right to Use and Profit’ but to look at this problem as failure of estoppels

* Doctoral Candidate, Department of Real Estate Studies, Graduate School of Konkuk University
** Professor, Department of Real Estate Studies of Konkuk University



dERE AR - ol 7] wale] wat ww 8T

based on the principle of faithfulness. According to this logic, Legal Principles of Abandoning
the Exclusive Right to Use and Profit is in conflict with the existing Real Estate Rights.

According to above viewpoints discussed, Legal Principles of Abandoning the Exclusive
Right to Use and Profit should either be abolished, or if each case requires specific validity,
the problem should be approached according to the principle of faithfulness or the principle
of equity.

[Key Words] Fee of road, Exclusive Right to Use and Profit, Abandonment, return the

unfair benefit, Principle of faithfulness



