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[ Abstract ]

A Study on the Recent Discussions on the Third
Party’s Direct Claim Against Marine Insurers

Choi, Byeong-Gyu*

At the present day, the marine insurance plays very important role in modern international
trade transactions. The marine insurance has long history. It has developed in the process
of international trade in the middle ages in the port city of the Mediterranean Sea. The marine
liability insurance is a kind of liability insurance. Therefore, the principles of liability insurance
should be applied to the marine liability insurance. The marine insurance has its own special
character. For example, the pay to be paid rule applies to the marine insurance. Traditionally,
the english law applies to the marine insurance. The insurance parties agree english law as
a governing law. The direct claim of claimant plays very important role for the protection
of claimant in liability insurance. Nowadays, the key point of the liability insurance lies in
the protection of the claimant(the third party). The Korean commercial code regulates the
direct claim of claimant as a common principle in liability insurance(art. 724(2) Korean
Commercial Code). But the German insurance contract law(VVQG) sets strict limitation to
the principle of the direct claim of claimant. This is also so in english law. Therefore, the
choice of the applicable law has far different effect to the claimant. The claimant should
be protected. The Korean supreme court recognize the validity of the contract terms that
english law applies as a governing law. For the solving of this problem, there are many
suggestions. For example, art 7, 25(4), 34(2) Korean private international law are suggested
as solution methods. In this article, the author has suggested the solution of art. 7 Korean
private international law as proper one. The art 7. Korean private international law regulates
that the Korean compulsory provisions should be applied also in the case of the choice of

foreign las as applicable law. The Korean supreme court should change its attitude in regard

* Professor, School of Law, Konkuk University
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of the third party’s direct claim against marine insurers according to this solution in the

future.

[Key Words] marine insurance, liability insurance, pay to be paid rule, direct claim,
english law as applicable law, protection of the victim, principle of

private autonomy, compulsory provisions, international private law



