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[ Abstract ]

A Critical Review on Self-defense and Excessive
Self-defense in the Light of so called

the Case of Thief’s Brain Death
-Supreme Court Decision 2016D02794 Decided May 12, 2016-

Park, Jung-Nan*

This case is whether a homeowner’s act that injured burglar’s body and resulted in his
death is considered as self-defense or excessive self-defense. The court decided that the act
was an attack without defense intention so it was not both self-defense and excessive
self-defense but reduced the sentence considering the circumstances. The court has been stingy
in recognizing self-defense or excessive self-defense in many cases including this case and
demands people should stay calm and have high-degree sense of ethics despite they are in
an emergency. Also according to the court, it must take infringed legal interest, the legal
interest to defend, the degree of infringement etc. into consideration in order to decide whether
it is self-defense or excessive self-defense. However in many cases, the court has not accepted
as self-defense while not taking into the circumstances and establishing unrealistic standard
and also has not accepted as excessive self-defense without concrete explanation. In this case,
in considering that housebreaking didn’t end and the burglar kept moving which could lead
to another attack, the presence of attack and the intention of defense are accepted naturally.
Also in consideration of the principle that the infringement should be minimum ‘relatively’,
the reasonableness is accepted. In a situation that the burglar kept moving, the defendant
might judge the burglar wasn’t overpowered so he could attack again so it is possible defense.
In addition, the reasonableness is accepted by ‘Castle Doctrine’. Even if the presence of
attack and the reasonableness are not accepted, excessive self-defense should be accepted

at least, because a series of act is defense overall and a possibility of expectation to legal
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act is little. In order to avoid the absurd situation that people bear infringemet inevitably
with fear that they might become criminals, the flexible approach to self-defense and excessive

self-defense is urgently needed.

[Key Words] the case of thief’s brain death, self—defense, Castle Doctrine, excessive
self—-defense, the principle that the infringement should be minimum

‘relatively’



