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2| Aof | B2t 2,000 oo theFet F2] 7St (virtual currency)ell Tt
FAREH2 20179 o 7|20 = A AAIF & $200 billiong 21} Y2 AlA 2 QL
FAGES =1L ok 7P U R AERE EAeHA] ofske e HAd
AcH(digital assets)?) ] PEj2 EASH=T, o3t 7B O Ade EAMLET e
(distributed ledger technology)?)©] Fe|Ql E-5A|l(blockchain) &% 7| STt E5A4<
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1) 2017 1149 71222 d#33 7MdehgQl H]EZQI(Bitcoin)a} o] t]2]3{(Ethereum)S] AR+ 242t
$107.5 billionZ} $30.2 billion A%=E LERH B} UTh Perrie M. Weiner, Esq., Christopher C. Paci, Esq., and
Kirby Hsu, Esq., “Cryptocurrencies and ICOs: An SEC enforcement perspective”, 2018WL1060487 (2018) ZF=.
22832018 129 7|22 HEAQ 7HEH Q1 H]E S Q](Bitcoin) ] AR AA| 7HSEHH A<
64.5%= ZA8kaL ATt <http:/news.kbs.co.kr/news/view.do?ncd=4093524&ref=A> 2z, AMY: 2018.12.13.
A FH 2 EAs= DAY FH= vEAIT} 22 Fo 3| (cryptocurrency) WA] 712 | (virtual
currency)®] FE|2HE F2 ICOE TalA a5 ZHsHs A4 Laste 29 TAE EZ(digital
tokens) o] o]|27]7kA] thokst Fe7} Qlth ESMA, Advice on Initial Coin Offerings and Crypto-Assets, Jan.
2019, p4. AAH o2 Erpd Ago] BYHATH= Holids fARE Hol flou, U o] dHyes
AgtEl =] T 7R, RB7IRE F3 o|QgSo] WPEAIA] oA Az AAI7F 5414
H 5ol webA XpolE viehdich

AR IeodRidolet e sEE AR FRE 7153 YRS B 71| AlH7) ohd siE A
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YEY A= o Hpee)E0] A2 T2 7|EskL A - BEshr] WiEel FRA=7 AL E7L
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Public Offering: IPO)ol A2 A=m% Axpe} GAlsIchal sFofA] 1CO(Initial Coin

Offering)e}al 517]%= il [POLL AR W O = AbaS HASh= WA 7l 1] E(venture

capital), ZLe->-= H(crowdfunding) 2] EA|(hybrid)2tal F-27]%= k) ICO= A=
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5) Nareg Essaghoolian, “Initial Coin Offerings: Emerging Technology’s Fundraising Innovation”, Vol.66 UCLA L.
Rev. 294, 296 (2019).

6) AL, “dzoh A B 9 E5A Z§ URP, UAIEIA, 2018712, 25

7) AFE AellA ZARIL shof T e}|(digital currency)Hilte StH, AT EE AMRITHL Slof FE

S} (cryptocurrency)2kal E2]7] 5% gtk o] (A, 7SS 9 ofule} AR ep, AabaE A ALY A2,

AR, 2018, 2815 A, 2ARTIed AR ESY @% H AAR, AFEARARE

2016-2, =23 AAATE, 2016, 13%.

7PEEH 9] 7HA)= 7MRHE kRt Aol ARt 1t A3t el THdSts|ol thetk a0l o i ATIT=

oA Fd23o] Tdske duhAl Sjohs &pol7} Jltt.

9) Nate Crosser, “COMMENT: Initial Coin Offerings as Investment Contracts: Are Blockchain Utility Tokens
Securities?”, Vol.67 Kan. L. Rev. 379, 379. (2018).
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II. 1ICO9 A U FAZaA

1. ICO9 74 9 73
1.1 1C0O2Q| 744

ICO(Initial Coin Offerings)= A 2E 7|4 E= AH|AS Jfatalr] 284 E242
(blockchain)& 7|9 C.2 S 7}AFS}|(virtual currency) = % 3}9|(crypto currency) S
srgto. 2 eefelold RS Hot WS waitho & ARo] ofd sh4si)
HA10] “H Q| = EFcoin or token)™S Wefsl= A, F41-S dFsislal AAFslo]
A28 mASHE AT} GAVe7] wfEo] 22418 Al [PO(Initial Public Offering)o]
Hl§5t0] 102} 2 gckin 12U POo A 2] ExpAS} ge), 1002] %o
EA o] 25U WASH 2 ERAL AL EATD Seele] 49§72
AN} TALkA ol Aal] S AR Bo) ARLz, tEel i,
olo|o] WAt 5 of2] 71X a0l RTET FAHOR B o] Alglo] 2854
2k 1009] 7ol ok47b Tefe 208 aske ARYA THAo] S L2felol
wl4 gkl ApazemiAo] ks oA Aol Ikl 83 I00% 2
HIA7]3j0ltt 2ERERle] elol A ol=ol Itk HOIAE Afol7} olrk1d

ICO+= EZ3|(Token Sale), ITO(Initial Token Offering, EZ37H), T4
(Crowd Sale) 5 ol2] 714] gol= Belxw k15 ofelat tojzl Zgo|A o 4 Yol

10) Id.

11) AEYAAR/ZEE, “IC0O(nitial Coin Offering)el] Tk 8 ol 9 AR, SHHAT A9 A2E,
F=E AR, 2018, 2035

12) Nareg Essaghoolian, $F2] =%, p.294, 296 (2019).

13) 71201/717_-]];<-1/_m__l oLg,] =8 206Z.

14) Stan Higgins, “Japanese Billionaire: ICOs ‘Democratize Venture Financing™’, <https:/www.coindesk.com/japanese-
billionaire-icosdemocratize-venture-financing>, FHA: 2018.12.13.
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1.2 ICOY 3

weol whet JRElo] iz V1] Suuat we), WA TMIEste) F57 Uy

W71 sl7Ue} 1009] B} o] whet walEls m20] 7%5o] Thopsy] whe

1009] §3H= 1 oAk 7AES0] 7)ol ket §7BHE St gl 9]0
1,

7B9E dE S| EH AR XG4T EXpayment tokens)o] =T, o= A&

15) Usman W. Chohan, “Initial Coin Offerings (ICOs): Risks, Regulation, and Accountability”, University of New South
Wales, Canberra School of Business and Economics Discussion Paper, Nov. 30, 2017, p.1; i &/0|1L, “EEF]
Qs 83 IC0Y olset S5 AR, ST A4l Az, d=gFsRehE, 2017, 775,

16) 34, “ICOnitial Coin Offering)] Z 719k FreP(o]a ARl ICO GOl T, ARAYE

2 2017-19%, AEAAATY, 2017, 12,

olefat Aelolls Tes] AE E AHIAE AL Ae] Qi) B 4 gl Selo] EgE 4 glew

ZSof wet 9]0 AR E7IA = E3HE % Qlth Usman W. Chohan, “Initial Coin Offerings (ICOs): Risks,

Regulation, and Accountability”, University of New South Wales, Canberra School of Business and Economics

Discussion Paper, Nov. 30, 2017, p.1.

18) SEC, “Company Halts ICO After SEC Raises Registration Concerns”, <https:/www.sec.gov/news/press-release/
2017-227> 2z, HAMY: 2018.12.14.
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19) ESMA, Advice on Initial Coin Offerings and Crypto-Assets, Jan. 2019, p.5.

20) Agrd® B2 diste] SR o2 Aol ZH L Zo] ulF] ICOE sk= Aol dist ol&
FUOR B 4 GIrks 291209 Folseile] dhsto, eje] |t el 4vt glonE S8 AYIshe
Hale Slt A3, “rhdeie] FRACO)E Fell tiet 27 AR, AP A AR7E A, =4
APErs], 2018, 70% Z=x.

21) “FINMA publishes ICO guidelines”, <https:/www.finma.ch/en/news/2018/02/20180216-mm-ico-wegleitung/> 2.

22) A&, ICO(F16), 52,

23) 23N, “2=29 100 A AAF”, KCMI ol7ri 1iA] 18-06(08 ‘3wl 221 ICO(F23)2L 3,
7.8%, 2912 olof AA) B 1C0%) Tig 954 TABHS A Aode AhEE, §F ABBE(FRY)
o] 3tk
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o] gl= Aol H FAAES] Aol mYE glrks Hole. olefat A

o 713 FEHAI0] Hldol iyl AT fARAINSIo] Sl THsAo] AL A
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24) AW, S22 100(F23), 8%, ZU7Igo] 290204 HgejdE d-ste] ICOE & x4
BoscoinZ} ol BS&Ce]t}. Boscoin 201749 8 =] 2|22 A3 ICO AldelH, 59 7119 =l
o] ¢F 1579 9 Al B3 e, 839 Kucoint F=9] HitBTCe]l APde o] A= Slck %
AGA] Af] BS&C7F et “oflo] 252 2017dH ICOE A]sg—s}oq ok 29009 o] AL 42154

25) °]Z ‘smart contract’®]2k3l 3tch Nareg Essaghoolian, 9Fo] =%, p.299.

26) HA, ICO(F16), 5% 2.

27) A, 229 IC0(F23), 8%.

28) FFAVZFAAE, ISkl it A ikl HA A A7, S5HAT ASE Al E, a5,
2018, 2382
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A k39
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Al 9Kinvestment contract)’ 9] 7\d-S H-galo] AL o= JItal Qlal, AL, UE,
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7E7HA] o] F01 7l 1217]9] 1ICO Foll A 429] ‘pump and dump’34)2tal F2)= AlM|=F
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31) ZREZ(protocol)> FFFE ko] Hlo[HE Fart= SATH tigt 1 2& i, AEUloA ARgstaL
Q= TCPIP7} &4 Z2EFo|t
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1. ICO2| EX
1 Exto| th7}

71 ABAPOR: 719l0] BRR Bh= Aee WHBHEA T 7k F4S 1wyt
RS ZiOlE} PO7} Aol ] 418 e whalolebel, 100 AR e 7Hy
ShS i A0 R WY ABSHS WS 21 /sl S | o
ofl 7)29] ZUHAYBY FAVE HAGE LA Blo] o] ik A HEITo]
et W ) uet ZRAE B AYES Bl ELS ZUOR B B9 Fu
(public offering)el] SJ58 715-4J0] S ok wHe) THERE ARAUA TEE
FUANAE FEGT| AEstolof sk Fapxjo] thate] = FAPEEHE wE3lo]

of B ojg WAL,

35) Michael Mckee, Traders using “pump and dump” schemes to manipulate cryptocurrency prices,
<https://www.lexology.convlibrary/detail.aspx?g=b92e6b62-0159-450b-b1d2-bdcdcac08748>; Sam Bourgi, “CFTCWarns
Crypto Investors About Pump-and-Dumps”, <https://hacked.com/cfic-warns-crypto-investors-pump-dumps/> 232,
AHAY: 2018.12.14.

36) AEINdolaL she Sule AR A e A=dite AL sk Aol oizl BEAY 28F
AA7Le) 3 FAHES sk A& Wtk Holof gt

37) Usman W. Chohan, “Initial Coin Offerings (ICOs): Risks, Regulation, and Accountability”, University of New South
Wales, Canberra School of Business and Economics Discussion Paper, Nov. 30, 2017, p.5.
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ICO= FAHANA SHE AR 5H4] ghs Aaxd Holehs A 2o, P02
785 glo] kY] AFolut AFEF T 7I1ZRE ot e BASHARE ICO=
OFA] YA AIQ] ZEAE ThA AFYGAIE] WA] ofoltioluto g Apgg Rt o
A Zpol7} Qi 1™ ojydt AHLofli= ICOA W= 7HAStH 7L vl E A Qlat
22 e 7Y 7P e et E 7HA= oulrt o §2EE7| & {heE38) IC0=
7122] AHEAPO A Ag g oelgo] Q= HIA7|¢, AEES] Fo] IC0E &85t
o] ZHAE9] ofolt]ol & AT RN AES HE 4= Itk A 7tk HollA
o]z} qictk

1008 Fato] Wsl Uy melo] ojsto] T 2 ARe| g rrks THyst
AP ek SHo] FET QL EAAEL /HSIY] 7L AR Aol Tl
LS B A OIS W 71 A0) ARl T HolA AmEAe] Eust

O W% SR 1PO2] Aol v19ie] Ao Qg ol ool kg 2]
Rk AR € A1FERe Wol U1 ST AMIAe) Y1) 49t Bl
of WPYERE Aol o2 pysialele) mEe R A%t 7] A5g ZIrfaks 1002}
L Aol7} ek

2
ro.

100 M= AEEA] SRS il oA 2n SAINS} 2L 7120 HE
SN7 1S F8HA =the HollAl IPOL} 2ol 7) IARE =2 QIEYlEh S 55}
AFERES k= HojlA Aeke-=1 Y (crowdfunding) oL W E]E 3H E(netizen fund)
SOl WAt BAH 0 AR Seie] gtk AASEAGE QY 5 F2 T RS
Fofo] o] AORAN SRR WE BooR FAS AUsHe 5 712 WEol
Qo AL TR ATLAGTEE Woin] 44 W (social fanding o]} T,
St ARG Fe 100k YEshhs o) 748 AAgstel A 1l

Ol

38) ICOCA] ARz @ dial BIEZRIONY o ele 2 l-**@hﬂ Al FARSL, i A7 T
7HeEE A E} YHle FAARRE T2 vEFQ S5 AT E5A /el ARttt

39) =2 ol S1e) AR AR ALl e EAISkE Aol7] wizel] 7HdRtuol SRt Aoz
H7)%E o]t} <http:/it.chosun.com/site/data/html_dir/2017/09/19/2017091985017.html>, A4l 2018.12.14.
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ICO A AFe] |3FS AR, ICO A4 2015W 9] ¢ 779 Exfsil oLy,
20164 433], 2017\ 34332 2718191, 2018W o= 6507402 = =7}l
ol WA= 2015 0= 8.61 million &, 20161 256.41 million &8, 20174
5481.97 million &, 18] 1 2018 2] 7% 16,718.01 million &= F2 3] 27514
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vE QlaL, 2014 0ll= EEAI% EHFS AFFA T shel ot glgo] ‘oje gh=

HootH & LaYsto] 1,8009F 27 oo AaS RS o] ¥ 20161 FHl]

40) Mike Orcutt, “What the Hell Is an Initial Coin Offering?”, Mit. Tech. Rev. Sep. 6, 2017.
<https://www.technologyreview.com/s/608799/what-the-hell-is-an-initial-coin-offering/> k=, A Y: 2018.12.15.
41) <https://www.coindesk.com/ico-tracker> =, HAY: 2019.54.
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AA1E DACEZS A7IZ AIY] F55 7] A8k e, 2017978 J-9743)
Al =3

ICO2| HFFHE K 201410 4.35 million €2}, 20150]%= 1.23 million 2,
2016 W oJl&= 5.96 million &, 2017 ofl&= 15.98 million B2, 12|12 2018 o]l &= 25.72

million |2 HApAo R F7IsHL Qe A olrhe)

IV, Zho] SAIEE
1. B2 1CO FAIEF

H)=2 ICOof| thste] 7|2H o0 =R 5| §at= Aol ATh ASaAFY FAA Sk
(investment contract)®] 7H\dS Z-835to] Akl ek wl= SHA 2] (The
Securities and Exchange Commission: SEC)7} 2242 0 & ICOE HA|5}7] AJZ3t 34
o] Al 20161 2] DAO2] ICO AHEI43)9} 201711 2] Munchee Alel44) o]t} DAOX 2016
W 49 3045 E 59 28U7HA] ICOE #dste] oF 19} 5T G & 2Esilad],

SECE DAO7} 1CO 4] whaysh Edto] 19331 2 9 19349 Z AN WA 5

42) <https://www.coindesk.com/ico-tracker> =, HAY: 2019.5.4.

All-Time Monthly New ICO ICO Tracker Average ICO Size by Size vs. Number of Summary Stats
Cumulative Funding Year 1COs
ICO Funding

coindesk

Average ICO Size by Year

2016

2014 2015
$4.35M

43) Michael Mendelson, “From Initial Coin Offerings to Security Tokens: A U.S. Federal Securities Law Analysis”,
22 Stan. Tech. L. Rev. 2019, pp.66-67; A4, ICO(F16), 6-7% =%,
44) Michael Mendelson, op. cit., p.71; A3]&, &49] =&, 75-76% =X
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AH]20]8-89] S 7= e e Eutlity token)ofl thsto] SEC= H52] o4
SHoE gtk & O B0 A AM87FsSt
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45) SEC v. J. Howey Co., 328 U.S. p.293, 1946.
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47) A, ICO(F16), 75

48) Katherine Cooper, “SEC Munchee Order a Recipe for Securities Violations”, <https://www.coindesk.com/
secs-muncheeorder-recipe-securities-law-violations> 2%, ZHA1Y: 2019.54.
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22 0] AuFE-8-7FE7]412] FINMA(Financial Market Supervisory Authority)+= 2017
d 99 2991 ICO FAIA AL BFE3) vl 9111, 2018 29 160l ICO T 7ho| =gt
A& xSt IC00| Histe] TRt AR vFIskRths0) FINMA 7ho| =2}l

29, EZ9] A 7|53 H4 wEt IC0E O Ag<=1ts ICO(Payment ICOs),
2 Au]|A0]8-3 1CO(Utility 1COs), D AFAFE 1CO(Asset ICOs) 2 B35-3I} Al g4t
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ICOY] AL ZAFAI7F Gs] A8=]o] EAPEYA A& 2 7 (prospectus requirement)-
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49) Kasper Landolt & Matthias Kuert, “Switzerland: FINMA ICO Guidelines”, <http://www.mondaq.com/x/678608/
finttech/FINMA+HCO+Guidelines> 2%, A Y: 2019.54.

50) A3, 229 ICO(F23), 16%.

51) FINMA, “FINMA publishes ICO guidelines”, <https://www.finma.ch/en/news/2018/02/20180216-mmrico-wegleitung/>
Zx, AAY: 2019.54.

52) AEe, 9o =7, 78%; AR, =Y IC0(F23), 175
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60) Charltons Quantum, ‘“Regulation of Cryptocurrency and Initial Coin Offerings (ICOs) in Singapore”,
<https://charltonsquantum.com/regulation-cryptocurrency-initial-coin-offerings-ico-singapore/>, A : 2019.54.

61) A, S22 ICO(F23), 19&.

62) Securities and Futures Act (Cap. 289)2} Financial Adviers Act (Cap. 110)& &3t}

63) MAS, A Guide to Digital Token Offerings, 30 November 2018, p.2.
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[ Abstract ]

A Study on the Legal Definition and
Recent Regulations of ICO

Kim, Byoung-Youn*

ICO is a means to raise funds by avoiding existing securities regulations, so it is highly
probable that fraudulent ICOs for general investors will occur unless accurate information
disclosure is made. Due to the government’s policy to prohibit ICOs, domestic companies
have established foundations or corporations in countries that are friendly to ICO. If this
situation persists, it could have a negative impact on domestic capital markets due to the
outflow of domestic funds, it may cause foreign exchange regulation and taxation problems
when foreign invested funds are brought into the country to proceed with actual virtual currency
development. Given the fact that it is difficult for experts to make a reasonable investment
decision because it is difficult to understand the content easily, it is not easy for the experts
to understand the contents of projects that are funded through ICO.

In the end, the ICO should actively review the regulations on the basis of “investment
contract securities” in the Capital Markets Act. Considering the legislative intent of the Capital
Markets Act which started out as a comprehensive concept definition of financial investment
products and a negative regulatory system, it should be regulated as ‘investment contract
securities’ under the Capital Markets Act. On the other hand, from the viewpoint of regulation
of unfair trade, it is also possible to consider the regulation of ICO by permitting the trading
of derivatives with virtual currency as an underlying asset. In other words, this method is
advantageous because it can regulate the unfair transaction of the derivative of the virtual

currency if the scope of the underlying asset is not limited.

[Key Words] virtual currency, cryptocurrency, blockchain, distributed ledger

technology, financial investment product, investment contract

* Professor, Konkuk University Law School





