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[ Abstract ]

Abuse of Authority:

A Basis for Discussing Criminal

Responsibility of Judges and Prosecutors
Oh, Byung-Doo*

Recently, the criminal responsibility of judges and prosecutors, by way of applying the
“abuse of authority”(Article 123, the Korean Criminal Code) to them, is being actively
discussed, due to the Scandals of the Judicial and the Prosecution, such as Judge Blacklist
cases and corruption cases in the Prosecution.

In this vein, this article deals with the interpretation of this provision. We make the historical
and comparative study of “abuse of authority”, analyse the Korean Supreme Court’s rulings
on this provision, and seek to find out more reasonable criteria for the Article 123.

It is needed to punish officials who abuse their authority and are criminally liable for
it to prevent corruptions of officials and to enhance the function of the state. At the same
time, it is important to set limitations on the requirements of this offense to guarantee functional
autonomy of officials and effective operation of administration. These two values are
conflicting in criminal law and enforcement system.

Hence, we endeavor to find out what criteria are advisable and practical for determining
criminal responsibility of the officials. The central requirements of this provision are “abuse”
and “authority”. Only when a public official “abuses™ his authority in performing official duties
within “general competency” allowed by law, he could be punished according to this provision.
Thus, these two requirements should be examined in phase. First, the action of the official
should be proved by its official characters in appearance whether they were done with “general
competency”. And then the level of wrongfulness of this action also ought to be checked,

and estimated that it could be considered as an “abuse” in a substantial and material sense.

* Professor, College of Law, Hongik University
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The judges and prosecutors are also the subjects of the criminal liability, the same as
the other officials, according to the Article 123, “abuse of authority”. Normally judges and
prosecutors have broader discretion and more power in criminal justice system that
distinguishes them from other public officials. Therefore, it is also reasonable that judges
and prosecutors should have more legal responsibilities in proportion to the size of their

discretions and powers.

[Key Words] Criminal Responsibility of Judges and Prosecutors, Abuse of Authority(Article 123,
Korean Criminal Code), Official Duty, Competent, General Competent, Abuse of

Authority de Facto
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