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54) § 174 Liability of directors for unlawful payment of dividend or unlawful stock purchase or redemption; exoneration
from liability; contribution among directors; subrogation. (a) -—-Any director who may have been absent when
the same was done, or who may have dissented from the act or resolution by which the same was done, may
be exonerated from such liability by causing his or her dissent to be entered on the books containing the minutes
of the proceedings of the directors at the time the same was done, or immediately after such director has notice

of the same.
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[ Abstract ]

The Legal Review of Directors’ Abstention from
Voting and Violation of the Duty of Care in the

Decision of Donation by the Board of Directors

—Based on the Supreme Court 2019, 5, 16,
Rendered 2016Da260455 Decision—

Park, Seihwa®

The Supreme Court 2019. 5. 16. rendered 2016Da260455 decision is a case in which “the
Kangwon Land” sought its directors’ liability at that time in connection with the free donation
of money to its shareholders under the Commercial Act § 399. In this case, the plaintiff
was a company that was essentially a profit-making corporation and made free donations
for the purpose of the public interest, so there could be a number of issues, the capacity
for rights, the assent presumption of approval of abstention directors in the board’s donation
resolution, directors’ duty of care in the donation resolution, and whether the self-trade was
established because the donor was a shareholder.

In this article, the case’s controversial issues in the court of this case were handled. Namely
the donation of this case, which was controversial in the original trial, constitutes a self-dealing?
And will you estimate approval from the director who challenged the board member who
wrote abstention, which was controversial in the Supreme Court? What are the criteria for
determining whether directors’ duty of care in board resolutions of the donation decision
are satisfied? In reviewing these issues, I looked at the back from a somewhat different
perspective from the court.

This article first summarized the facts of the cases and the court’s ruling by issues, and

expressed my opinion on each issue, including the matter in which I had a sense of problem.

* Professor, Chungnam National University Law School
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[Key Words] Capacity of Corporate General Powers in Donations, Self—Dealing, Abstention
Director’s Liability, The Commercial Act § 399 @), Director’s Duty of Care in

the Board’s Decision of Donations
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