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[ Abstract ]

Problems and Potential Improvements of

Tax Disposition by Public Notice

—On the Unconstitutionality of Article 11 of the Basic Act for National
Taxes and the Invalidation Decision of Service by Public Notice—

Yoon, Hyung Joon"

The public notice system aims to prevent delay in litigation when it is impossible to service
litigation documents or dispositions because the whereabouts of the parties are unknown.
However, in the case of a judgment or disposition based on public notice, no objection to
the trial or disposition can be made even if the party fails to observe the invariable period
because he does not know that the service has occurred due to reasons beyond which the
party is responsible. In order to solve such a problem, the Civil Procedure Act stipulates
that subsequent completion of litigation can be performed when a judgment sentence is made
on a public notice. In addition, the Criminal Procedure Act stipulates the procedure for
requesting a retrial and restoring the right to appeal when a judgment is made by public
notice so that the parties can be tried by a judge. However, in the tax law, if an examination
or judgment is not filed within 90 days after the effective service of public notice of taxation
disposition, the invariable period is expired. Therefore, a person liable for taxation who is
not aware that service has occurred due to reasons beyond which the parties cannot be held
accountable will not have the opportunity to receive a trial by a judge as well as examination
and judgment. Even a judgment by public notice guarantees an opportunity to be tried by
a judge, whereas the disposition of service by public notice does not guarantee an opportunity
to be tried by a judge.

In the case of taxation by public notice, the Supreme Court said that the responsibility
for proving the legality of service by public notice rests with the taxing authorities, and has

strictly limited interpretation of the rules for public notice. This seems to be making efforts

* Attorney at Law, Partner at Gate Law Firm, Completed Konkuk University Law School Professional Doctorate Program
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to prevent the taxing authorities from abusing the system for administrative convenience and
to prevent unfair damage to the taxpayer due to public notice. The definition of tax precession
in the tax law also has the purpose of preventing waste of administrative manpower. However,
according to the purpose of the court’s precedent, the taxation offices have to keep the
documents for public service in the past, and the public official in charge must find out
the old service documents and submit them to the court, which further intensifies waste of
administrative manpower.

In addition to the above problems, the person liable for taxation is ultimately unable to
object to the illegality of the grounds for taxation, and only hopes that the taxing authority
has been negligent in serving the public notice. Even if it is an illegal taxation disposition,
in the case of service by public notice, only the illegality of service by public notice can
be disputed, and the violation of the specific reason for the disposition cannot be contested.

Unlike general administrative dispositions, taxation disposition is merely liabilities between
the state and the taxpayer, and there is little possibility of damage to a third party even
if a judicial decision is made after an appeal or restoration of the right to appeal. The fact
that a civil and criminal judgment based on public service is currently acknowledging the
subsequent completion of litigation, but the fact that subsequent completion is not recognized
in the disposition of public service by the taxing authority gives excessive determination
to the disposition of the tax office, which violates the right of access to the courts under
the Constitution.

The most reasonable and fundamental solution is to add if the party does not know that
service has occurred because of a reason that the party cannot be held responsible for the
reason for “Extension of Time Limit” in Article 2 of the Presidential Decree of the Basic
Act for National Taxes. There is a need to unify the provisions for subsequent completion
of litigation and restoration of the right of appeal under the Civil and Criminal Procedure
Act and the public notice of this Act, and to improve the fact that the disposition of the
taxing authority is more heavily protected than the judgment of the court.

[Key Words] Public Notice, Article 11 of the Basic Act for Onal Taxes, Subsequent Completion
of Litigation, Restoration of Right to Appeal, Right to Trial, Legality of Delivery





