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[ Abstract ]

A Study on the Unfair Conduct by the Policy Holder
and Whether or not to Cancel the Insurance Contract

—Focused on the Commentary of the Case of the Korean Supreme
Court 2019DA267020—

Choi, Byeong Gyu"

Risks that can be insured must be either non-artificial or purely accidental without intentions
involved. Most insurance contract relations last a long time. That is why the reason for
canceling the contract is important. The original insurer may terminate the contract if there
is a certain reason, and the policyholder may terminate the contract at any time before the
insurance accident, and in certain cases after the accident. However, the question is whether
the insurer can terminate the insurance contract according to Article 2 of the Korean Civil
Act, not due to the Commercial Act(insurance contract law). The recent Supreme Court ruling
on the insurer’s unfair behavior saw it as possible for the insurer to terminate the contract.
That is, if there is a serious reason for not expecting the continuation of the contract due
to the destruction of the trust relationship that forms the basis of the contract due to an
unfair act of one of the parties during the existence of the insurance contract, the other party
terminates the contract and has its effect in the future. I saw that it could be destroyed.
If the policyholder’s side claims insurance money for payment of inpatient treatment or has
been paid, but it is found that all or part of the inpatient treatment is not necessary, the
reason for receiving inpatient treatment and the need for inpatient treatment for the purpose
of illegally obtaining insurance money Confidence that is the basis of the insurance contract
due to unfair claims or receipt of insurance payments by the policyholder by comprehensively
considering various circumstances, such as whether or not hospitalized, knowing that there

is no need for hospitalization, the number of days of hospitalization without the need for
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hospitalization or the amount of insurance premium The insurer may terminate the insurance
contract if it is admitted that the relationship is destroyed and there is a serious reason for
the insurance contract to not survive, and the contract will lose its effect in the future. However,
since this right of termination is based on Article 2 of the Civil Act, which established the
principle of good faith and is naturally premised on the relationship of insurance contracts,
it is obligatory to explain to the insurer in advance or that the insurer exercise the right
to terminate it is regulated in Article 663 of the Commercial Act or the terms and conditions.
The Supreme Court’s position is that it cannot be considered as a violation of Article 9,
No. 2 of the Act on the In order to protect the policyholder’s side, our commercial law
restricts the reasons for the insurer to cancel the contract. In addition, according to Article
663 of the Commercial Act, the entire commercial law insurance policy is enforced on one
area. If the trust relationship between the parties is significantly damaged, it should be
considered that it is possible to terminate the contract in accordance with Article 2 of the
Civil Act. In the case of Germany, it is considered possible to terminate the contract in
accordance with Article 314 of the German Civil Code(BGB) in case of violation of new
rules or damage to trust. The insurance system is characterized by accidental accident and
goodwill. If the insurance system is not used in good faith and is unfairly paid by fooling
himself into a symptom of being sick, he or she may refuse to pay the insurance payment
or request the return of the insurance money already paid as unfair gain. Further, it should
be seen that it is possible to terminate the contract. At this time, if the basis for the insurance
accident is intentionally caused in the terms and conditions, if the insurer stipulates that the
contract can be terminated, it becomes the provisions of the terms and conditions. do. In
addition, even if the insurance contract is terminated on the basis of Article 2 of the Civil
Act, it must be said that it is not a violation of Article 663 of the Commercial Act and
Atticle 9 (2) of the Act on Regulation of Standard Contract Terms and Conditions. However,
if the ‘inpatient treatment due to a disease’ is an insurance accident, even though it is a
disease that can be treated in an outpatient hospital, it should be regarded as a case of
deliberately causing an insurance accident when receiving insurance payments by exaggerating
the extent of the disease or by cheating symptoms. In that case, even if it is not Article

2 of the Civil Act, it should be said that the contract can be terminated according to the
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provisions of the terms and conditions that the insurance contract can be terminated in the
event of an intentional accident. In the future, more in-depth research is needed on the

termination of insurance contracts pursuant to Civil Act.

[Key Words] Termination of Insurance Contract, Violation of Good Faith, Protection of Policy
Holders, Certain Reasons, Unfair Behavior, Deliberate Accident, Deception of
Symptoms, Hospitalization Treatment, Outpatient Treatment, Destruction of Trust

Relationship, One—sided Enforcement Regulations





