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[ Abstract ]

A Study on Introduction of Restriction on
Employment as a Criminal Sanction to
Criminal Offenses of Medical Personnel

. *k
Kim, Jae Yoon

Medical personnel are granted exclusive licenses and qualifications to treat patients’ lives
and bodies. A high level of professionalism and professional ethics are required for medical
personnel in consideration of the specificity of medical practices in which patients have no
choice but to rely entirely on medical personnel and the significant impact that medical
practitioners have on public health. However, according to Article 8, No. 4 of the current
Medical Act, medical personnel (doctors, dentists, oriental doctors, midwives, nurses) can
have their license revoked only in cases of certain crimes under the Criminal Act (e.g., false
diagnosis, doctor’s abortion, unwilling abortion, leakage of business secrets, fraud: only for
false medical expenses claims), except for violations of the Medical Act and medical-related
laws. As a result, even if a medical practitioner is convicted of a general criminal offense (theft,
robbery, embezzlement, breach of trust, murder, etc.) or a violation of the Special Criminal
Act, his or her doctor’s license is maintained and he/she can continue to practice medicine.

On the other hand, in the case of most professionals in Korea, such as lawyers, certified
public accountants, tax accountants, if they are convicted of criminal offense, their professional
registration, license, or qualifications are revoked. And unlike the Medical Act, restriction
on employment as a criminal sanction are stipulated in the "Act on the Protection of Children
and Juveniles against Sexual Abuse), 'Act on the Aggravated Punishment, etc. of Specific
Economic Crime;, 'Child Welfare Act), etc. This restriction on employment is the introduction

of occupational ban stipulated in the penal code of European countries such as Germany,

* This paper was supported by Konkuk University in 2019.
** Professor, Konkuk University Law School, Ph.D. in Law
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France and Switzerland. Restriction on employment is actually known as the most effective
crime prevention measure for job-related crimes.

Therefore, in this article, the problem of current legal regulation on criminal offenses of
medical personnel (II), the contents and implications of qualification regulations for criminal
offenses of doctors in Germany and the United States (III), the introduction of the occupational
ban as a criminal sanction for criminal offenses of medical personnel (IV), are reviewed.
And based on this discussion, the following conclusion are drawn: From a legislative point
of view, it is necessary to introduce occupational ban as a new security measure against

occupational criminal offense, similar to Germany, into the penal code.

[Key Words] Restriction on Employment, Berufsvebot of Germany, Security Measure, Risk
of Recidivism, Act on the Protection of Children and Juveniles against

Sexual Abuse





