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[ Abstract ]

The Jeju 4 - 3 Resistance Thesis and the Right of
Self-determination

«
Lee, Jaeseung

The aim of the article is to strengthen the 4 < 3 Resistance Thesis by establishing that
the statutes and policies of the U.S. Armed Forces in Korea are not compatible with the
International Occupation Law and the right of self-determination. This article starts with the
idea that the principle of symmetry should dominate the relationship between the occupying
forces and the population of the occupied territory as long as occupation is a legal phenomenon.
In the Cairo Declaration(1943), the Allies pledged to separate Japan from Korea and to make
Korea independent in due course. The Allied occupation of Korea was classified as a
transformative occupation, distinguished from a belligerent occupation strictly controlled by
the conservationist principle. On the one hand, the occupants should have the power to change
widely the political and economic infrastructure of the occupied tetritories according to the
internationally agreed-upon objective of occupation under the transformative occupation. On
the other hand, the occupying forces should be given a sacred trust to support the population
of the occupied territory to build freely the political institutions in the post-colonial military
occupation. However, the United States and the Soviet Union violated the sacred trust by
pacifying their political enemies and establishing the friendly governments in their respective
occupied territories. It is unclear if legal remedies could be permitted to the population of
the occupied territory in the international law in case that the occupying forces would betray
this sacred trust and enforce a political order arbitrarily. Even if there would have been a
legal mechanism to review the measures taken by occupying forces that infringed on the
right to self-determination, such mechanism did not actually work for the problems of Korea.

Moreover, the United Nations expected to operate as a mechanism of control skipped
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international-legal problems related to occupation policies by accepting the result of the Cold
War real politics as a fait accompli. Futhermore, in 2001, the Constitutional Court evaded
this international-legal issues around the time of enforcement of the Jeju 4 - 3 Special Act
by retrospectively introducing standards such as ‘the free democratic basic order’ and ‘the
identity of the Republic of Korea’ that had not been established before the outbreak of the
4 - 3 resistance. Nevertheless, the effort to confirm that there were appropriate grounds for
the 4 - 3 resistance would also contribute to overcoming the legal ramifications surrounding
the 4 - 3 resistance. This is because such normative disruptions could only be adequately

bridged from the perspective of the transitional justice.

[Key Words] lllegal Occupation, International Occupation Law, Jeju 4 - 3 Incident, Jeju

4 - 3 Resistance, the Right of Self—determination, the Right to Resist





