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[ Abstract ]

A Study on the Constitutional Court’s Decision on
Unconstitutionality of ‘the Special Act for the
Construction of the New Administrative Capital’ and the
Relocation of the Capital, the Presidential Office and
the National Assembly

Lee, Hie-Houn"

As in the court opinion of the Constitutional Court’s 2004 Hun-Ma 554 and 566(annexation)
decisions, it is necessary to exceptionally recognize the conventional constitution to compensate
for its deficiencies in the system of the constitution. In addition, I agree with the decision
of the Constitutional Court that various establishment requirements are necessary to strictly
recognize this conventional constitution. In addition, the Constitutional Court ruled that
changing the conventional constitution of Seoul as the capital of Korea to a special Act for
capital relocation was unconstitutional because it was not based on a referendum on the
constitutional amendment of Article 130 to relocate Seoul, which is the same common
constitution as the provincial constitution. If this Constitutional Court’s decision is valid, I
can agree to leave the headquarters of presidential office and the National Assembly Building
in Seoul, the nation’s current capital, and to set up additional Sejong offices of the president
and the National Assembly Sejong Building.

However, I cannot agree with the court opinion or separate opinion of the Constitutional
Court’s 2004 Hun-Ma 554 and 566(annexation) decisions for the following six main reasons.

First, the issue of deciding or changing the capital of a country cannot affect the ideology
and value of the people. Therefore, it is not related to maintaining a national community,
or it is extremely low. Thus, whether or not any people live in the capital city is merely

a factual, economic, and indirect change in status. Accordingly, it is not reasonable to view

* Full Professor of Law and Police at SunMoon University
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it as a basic constitutional matter to become a conventional constitution to change the capital
of Korea to Seoul under the special act for the construction of the new administrative capital.

Second, in the various provisions of the ‘Code of Establishment of the Provisional
Government of the Republic of Korea’” promulgated on November 28, 1941, there is no explicit
provision to regard the capital of the Republic of Korea to be built in the future as Seoul.
Therefore, it is not valid to recognize as a conventional constitution that the capital of Korea
is Seoul.

Third, the existence or fact of ‘Seoul is the capital’ is completely different from the norm
or Sollen of ‘Seoul should be the capital’ and the latter cannot be derived from the former.

Fourth, in the court opinion of this same constitutional court’s decisions, it is not reasonable
to acknowledge the conventional constitution that Seoul is the capital of Korea because it
did not provide detailed explanations, specific arguments, or objective demonstrations of the
legal conviction of the Korean people through referendums and so on.

Fifth, the capital is a public corporation where state institutions that perform key matters
of state power are concentrated. Therefore, it can be said that changing or determining the
location or location of local governments such as the capital can be done under the relevant
law in Article 117 (2) of the Constitution, not under the conventional constitution. Thus,
if the capital of Korea is Seoul abolishes or destroys the conventional constitution, it is
reasonable that it is based on changes in constitutional practices or customs, or the legislative
power of the National Assembly granted by the Constitution.

Sixth, in Article 72 of the Constitution, under the default rule of ‘:-- can be attached’,
it is at the discretion of the president whether to hold a referendum by the right of the
submission for referendum on various important policies of the president. Therefore, I cannot
agree with the court opinion or separate opinion of the Constitutional Court’s decision that
the Special Act for the Construction of the New Administrative Capital violates the
constitutional amendment right of Article 130 or the president’s right to vote or the president’s
right to referendum under Article 72 of the Constitution.

In light of this, it would be better to enact a new special law to move the nation’s capital
to Sejong City in the future, rather than installing additional presidential offices and the
headquarters of the National Assembly in the capital city. Accordingly, it is hoped that more
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equal improvement of people’s lives and balanced national development will be achieved

through self-reliant development tailored to the characteristics of each region.

[Key Words] Conventional Constitution, Special Act for the Construction of the New

Administrative Capital, Relocation of the Capital, Office of the President,

National Assembly, Referendum Rights
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