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[ Abstract ]

A Study on the Delegation Legislation in the Area of
Financial Regulation

Hong, Wan-Sik"

The legislative power shall be vested in the National Assembly. (Article 40 of the Korean
Constitution) The President may issue presidential decrees concerning matters delegated to
him/her by Act with the scope specifically defined and also matters necessary to enforce
Acts. (Article 75 of the Korean Constitution) And the Prime Minister or the head of each
Executive Ministry may, under the powers delegated by Act or Presidential Decree, or ex
officio, issue ordinances of the Prime Minister or the Executive Ministry concerning matters
that are within their jurisdiction. (Article 95 of the Korean Constitution) The principle of
the prohibition of comprehensive delegation legislation is based on the Constitution. Therefore,
the provision of the enforcement decree does not violate the principle of statutory reservation,
as regulating matters delegated to it by its parental act without deviating from the scope
of delegation. Whether or not to violate the principle of the prohibition of comprehensive
delegation legislation is established a screening criteria through theories and judicial precedents.
The definition provision delegates that authority to the presidential decree without any
limitations which leads to the entire delegation of the authority to determine the type and
scope of the concept. Therefore, we conclude that the Definition Provision is incompatible
with the Constitution violating the principle against blanket delegation, because it
all-inclusively delegates the authority to the Presidential Decree without any consideration.
It should also be reviewed on the each applicable law. In the field of the financial regulation,
the principle of the prohibition of comprehensive delegation legislation should be not violated.

[Key Words] delegation legislation, principle of prohibition of comprehensive delegation

legislation, financial regulation, Predictability, principle of clarity
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