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[ Abstract ]

A Study on the Legislative Revision for the Provision
of the Crime of Breach of Trust in Criminal Code

Kim, Jae Yoon"

Due to the vagueness of the provision of the crime of breach of trust in the Korea Criminal
Code art. 355 (2), various views are presented in its interpretation. Compared to the crime
of theft, the crime of breach of trust seems to be more detailed and clearly defined in terms
of formality. Nevertheless, whether or not an act constitutes a breach of trust is ambiguous
and unclear to the extent that neither the prosecution nor the court can easily determine guilt
or innocence. For this reason, criticism is being raised that the scope of punishment for breach
of trust is wide and the boundary of criminal punishment is very ambiguous.

It is difficult to find simple breach of trust in most advanced capitalist countries, such
as the United Kingdom and the United States, except for Korea, Germany, Austria, Switzerland,
France, Belgium, Spain and Japan. Criminal punishment for simple breach of trust is highly
likely to violate the principle of individual private autonomy, a core principle of modern
civil society.

In the meantime, the theory of abolition of the crime of breach of trust and the theory
of existence (the theory of reinterpretation) have been proposed in order to suppress the
so-called ‘criminalization of civil cases’ due to the expanded application of the crime of
breach of trust.

However, the theory of abolition creates a vacuum in punishment if the crime of breach
of trust, which has been maintained for more than 50 years in Korea, is abolished instantly.
Also, reinterpretation theory cannot solve the essence of the problem by adding another
interpretation to the current complicated interpretation theory. Therefore, it is now necessary

to propose a legislative amendment to the crime of breach of trust, rather than the theory

* Professor, Law School of Konkuk University, Ph.D. in Law
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of abolishment or existence (reinterpretation) of the crime of breach of trust.

In this paper, the elements of the crime of breach of trust under Korea Criminal Code
were reviewed, and based on this, specific legislative Revision is proposed. It is hoped that
there will be more active discussions on the revision for the regulation of on breach of trust

in the future and that there will be a forward-looking change in the legislature’s attitude.

[Key Words] the crime of breach of trust, double selling of real estate, private

autonomy, criminalization of civil cases, business judgement rule
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