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[ Abstract ]

The Crime of the Picture

—Taking and the Intention of the Victim—

Yun, Sohyun

As for the crime of the picture-taking, article 14 of the Special Act on the Punishment, etc.
of Sexual Violence Crimes, Scholars have intensively discussed the “human body that can induce
sexual desire or shame,” an object of the article 14, in relation to “video voyeurism”. However,
there are cases where the victim is aware of the filming behavior but tolerates it by a defective
intention due to deception, etc. Digital sex crime cases such as the so-called “Nth Room™ are
representative, and in these cases, the victims agree by mistake due to the actor’s deception.

Regarding the legal nature of the victim’s consent, the majority opinion distinguishes the
consent ot getting rid of the crime requirements and the consent of nullifying the illegality
and considers protective legal interest of the picture-taking crime in relation to the valid
requirements for the former meaning of the consent. It is obvious in context that the consent
of the victim of the picture-taking crime is the former meaning. And the protective legal
interest of the crime is sexual self-determination. Since this is a right based on autonomy,
defective decision-making cannot be regarded as the exercise of full self-determination.

Therefore, if the victim agrees by deception, it cannot be regarded as a valid consent that excludes
the constituent requirements of the crime of the picture-taking. Furthermore, if considering the
precedent trial case, in that the supreme court included the serious mistake of the victim as to
the motive of the perpetrator in the meaning of the deception used for the adultery against minors,
the victims in the case of the Nth room cases made the serious mistake as to the motive of the

perpetrators because they were deceived into paying and not distributing pictures to the public.

[Key Words] the crime of the picture—taking, consent of victims, sexual

self—determination, deception, error of motivation
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