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Ao 7 okl MBREE 223 Aou, “AUBA O RA BEFo
o} o} olafg AHE w3 S-2)= slold Helo] Had AL
A AwsA B A e BAH, 5 Kok Y7t obel 29 mhet,
Ut & AF HAoh e AR AAUL & A AR AolE Wk
HEE o] AL QB A 0] jEAR A fUT 4 oW TRoE
A3t Sel7t BAN BAo] Tojux gotE Hrkk AL B By UHF
317] uhstolh. ux|zto ¢ 2ol YA $41 o Ao] Hk
T A ARFUAE, Fol FRU| EAEE Aol YolHo] EAY ujohs

32 QU A8t AL ofUA she of® MAALA
3 A3 AAEYe) deet g, wrro
QI R 2 a7EE 27 W97t A9
A3 AT A oA 2w £RY AAA
Ro] BAE fE Wolo) #¥A Uxo] W g
A ek 53 Fape) AL e ] A
4tk A, WA Eindp) THORA AFAL
oA 2o A3 ko] BA9 T oA
Ag1e)met oAb E AR FeE A A obich S, A2 e Warg )
Uobgh B, AR WS AABTHE Fol A ol Azt FHA Aoloi offd o]}
Rz, oo whet o el W17 RAk9I91A] 219 olK| o] ufet Wape] o] Pebx
AR ofUTh A, 2 WES BA| AH o Wake] TS Afoleli 1 ofwst Ao|=
9, 2 AW aEs 27k Wt A9ietn HA Weke] thatel 45 BasAA
U cheslAl s AE obuth WA, of 7| M= e ustification)t= £A|E W8T A
AT AR TG BT ok AFo|Ri WA OR o]ojxA] Hrks Ho]
A FEdo] BAEE A9etn H4 Telsjcl & dutierEe] Sus gl A
ohch.
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uRolet PYokd olo] wet ol el T gl dh MBS AP
(Rechtfertigung)5H= W Do 2] ohed, s oA 2o =32 20 2y
2 st PA0 2 opskA, ool 2.

uh ol WA HlEHolofobat Gk — BE QPHBEIE A
Q27 B9 AAS PG — MBEEITL 0loP S FE AL Yo
Sheh, o] 79 Ahg-lo] HaNEIUTkT FABHE ARIE)S olejo] U o], & gol
el FHACLE SFste] Lokl “olejo] U wol, B AA) gejel ol u(0
aFsto] Lokl MAKE 4 Q) Bl v Bt goloh S Fi A go
2 GehE, o] 49 ARol FaE itk FsHe AL Holejo] LR Ho|, o
 Geje] FRAC-1S Foto] tolzP)olLt olejo] U gok, o A el

Folo] LolzP)e BAREE 4 QUA| ETjo — “Solejo] LN wol, o &)
gho] Wol ol ‘olejo] LS Zo], B fo] Fee] FRACE, 1L G Lok
oA o]z} glar, A2 olefo] U wol, t A Fefe] wolo]E

ofejo] Y5 #ol, o o] Fejo] FRUCLE -1 G tokih i HolA Aol
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2) ot zolg =R Sl T B2 oS E 5 S A Ut ‘Yo Aol Ede Auiat
HEZo| Goh= HEAL AL Ado] ofe) 1 HERIT $HAL] g Ageg F& o] ‘T2
Akt Atojof| 2P o] WASgITH= Hof| A(Th.” AMATA 2020. 9. 24. AL 2019ATH2E A,

3) ole} BRsly e wiet HeE2E AAIT™A 2008. 7. 31. A3 2004@HI81 A, I W& o|Fr
AL AR AREAA - =7ke] HFHQ] V| EHR SRS AAsta gl ot - A -
7L AL AAE 7] BAE 785K AFIENVEHAME B4k AQox - 7| Ego] £FET HEHE
5 & 957} otk A Wt Aok

4) o] BAL thgo] =50 w2 Aolct. 7| EHEAL Ao (FU3h EHo|7]d YA et 5
Aue prhs Aot at1, 27 AT AR oft7iAY HES AAsHE AY B ARk
ol opd A "k 53] B0 Tk 7tEY Ao It 52 FH w|w S FFo) £ A, 2
W82 okt 2tk “o] S 7| A8lof 2717 7Hgeke AR A3 Qs AAV B2 Alghe whe
AAAEZ7HE vebd B, A9 oo BE o] T3 e AARRAE =8 & & ¢lth” 1 Kant,
WEE &4, ol ok, 2015, 798%.

5) o] B2 53] thge] F 7HA AEH Aol ZAsh=, 2R WA AMAYY HEC] ke AR
I A7 &) Al ofdghs Ao|1, thgo 2 Zh2 YAt Sl R R E Huket
RAEAUAA BoP)d o= 91T, thE FarloflAlE ZeRE uket ACAURA Fo)d = Sk
Aol

6) o714 “I"3Z} 1”2 Zz} o]QJo|ut Bo|Jo] ehHalA| ol A, 13 ouofjA] AR E Wk, B2
O o] Boloe Ha Fo|X|X| ok A, Eok 13 ojuloj|A] M E et o]} Az o] g
(perfection)©] 1 AA| “B7Fs"& FEeithe ol dalixle Ao, “A 7] S2(1): 22 digt
v} A3olx]e] Fn, WEkdT A29d AR, AA=Yosta yekdTA, 2021, 219%.
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7t gle = qbel felshAP 7L golel frelshlE AARY, ) FAUHo| Er
2 SR Kol felsAPehs Wele olek iR Alelel felsher, 2 WEaTt
e ARIEIA FlsHA El A5 2o wolx)gk i Bo] g5t A
felsbAreks ofnlz ofsslojobet gtk — 2% Afe] UL Thet o A4ty
ok o] HaEi ik RS AL MBI ASEE ARSI Feis
WEo| BgElolo} gtk aFslE Aol We ouje] lHUzo] 2§ u(D)
M= BN A5 ARl Belsh WSl MAsolor frhi avehs
Agole e oule] HefHo] HgHLK@)

2FThA oAl “HEU T PR of FAlo] A4 AGUS BAHOR =5
4 ol ETQINE AESHe Uute] os_au TR A B 2 2 B2 o] A<lo]
HpH o nelE)] eI, Folurhs Age] 92o] sojojo] LE Ao, o
wo] wEjo] FRY, G Wl AR FRel) EAE tE e ojule) ]
AP, 2 TRIFA AR 0] W & glo] AgF 4= glrks ARe] Slsjofopt 3,
S0z Holojo] YR Hof, ¢ Hol Feje] FR v Bs L)
pEo] BAY tE Ee ofn|o] ulgaE), 2 o] FRA AL o] w4
o glo] 287 4 Qlrks Ao Selslojobat 3 Aolth

W2k B AFHEE BYFAANS LA

: =
B E SR sk, 1 FUe] Bl AL vk qyEae) 4ol

7) 2 o B Aol HEste, theat et A WEEIE A EE A-SA Besh
RS AT & ul YL el vl o] ASH(D), Y2 WEA} A gl
FEP UEE B U W BE ol Aol 23D

8) oMY “Hfo] YH S WEAN T PESE A e Hod, DA gefehe A WA
ThEE Bejalt 2, 469 WAL ThE ShRoleT MR Avke thath 7hEe] FEE 1 Kan,

1, $Egolarer A%, ozl 2017, 113% 0|35}

of ‘AR “F HEeT BAHE A[E YA = Qs 7t diste] 1 AFIE

o e A2 P8 91T £ gt HEa Aolsks T RE MR TA 2017, 12. 28.
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q

9) ol ¥

o
2L

¢

=
o
el

oﬂ‘ U go ﬂ.ﬂﬂ
E\I

oz:



Fran vy 285

1 =99 9 JUBHY 42

o714 WA AT ofof o AL 5 onle] uA AR, 2 THFA A A
AL, o] 2o RE F el olo] R4 U, 2 FL ojulo] nl)
o A Aol AA W Sl 1A w, wEA F A ol ZAIsL, Ao

olEitt BASE MBS AASAL BAISH: THolA] 22t Alelat gelolek ojgo.
2 88kl N2 sl Bk Holck. olo] wet BAY A Aol wE
L qliEAP e the o] b A4S 7P Hek 2R WA )74 “2ae 1

A 712 de AFSHA | ol ke ulollA FeP L' Sk, 10 o] %y el o]
w3 HE S AEse oA EEE Hdliske Al ohut, 2 2= 22

o] 2|5t 7)ol ok Alto] Hgaich ek F FASK: 2AE 715
ke Mol o] e o) 2T Aol Ghee Rt 1 A Foe, “eHo]

10) o2 AbdS el Qe A9EE oUE, “VIEURTR N AAEC RN AR TFAUA,
AT A7 ANZ, AUATATY, 2020, 251%. EAHE A& et Aok 71 2dR TR
AP BEEE ARPeks 2271 Qe Ao) ohw, I3 Alte s 28t 3ok EAHA| deth
o= QI FEE FAof AR WHAA, F2E Bk 712ES B AlFsks tidte] YA, FEEE
HAEL of® ASUA A W AA7E AR olafd 4= gl Ao] "t o|2h Bste] “AALF2
AR5 U] AALTE FIste] SAFAE sl8stolol T 33 Taie] I we E7e
AT 2019. 12. 27. 4431 201831730 A%, Yo7t 8-S - “F7PF BA9E F3l (WA
A AERe) WoldS Fslishe AlRlehe 282 oUE, 22 =5 2865 ThE SHoA = ZA7}
A=, dfshd BEAL Wojdo] I7shy, 23] Wold Fo] 278k 712do] AldH ok B2
A £ Sl 7188 7150l Eelal, wEbA Hede ASRE AR o Sl A4 de)7t ohy7)
gzolct. of el thaf= A, “Ahf-doll thet Algket Agah 49 A74d7, 107-108%: o)<} Hisio]
“FAPS s RIS Y(rhEts B AYATA 2008, 7. 31 AT 2006801711 2B
A8E, AFd, 137], 5929 W), e 5o AP A olA Weke “EAE IEEE

AststEs el Earolaly X33t TR SHAITA 1990. 9. 3. A3 89317195 AA; SHA TA
2003. 6. 26. A1 20021 7H4 Z74; FR) T4 2005. 12. 22. HJ_ 200331718 AA; AMATA 2012, 5. 31.
431 201089H39 A 5 T vRZIAR H Y] #3A GR ol Abelat BlnEE Fe & “dRiel
oJslo] BESHEE ﬂq”o]ah T3 dee @xﬂw\ 1990. 9. 3. A1 89817195 AA; AL
2003. 6. 26. A1 2002%17H4 24, FAATA 2005. 12. 22. AT 20033718 AA; AT 2019. 4. 11.
A1 2017AWH27 2% T th 22 diEhoA v YAE FYste a4 F sl BAE T|Eds
Adshs FAolL et 22 ol “THA dF oA RS A LA g R ] H2e) HH)
o, FFEATHAT AP, FAARD], 2022, 2935 FARE Y2 oJHE, Fol =i 5IF(UYIAY
A2 718d AR 2XE St 2 237 Feke 54 TYE AEHE).

11) E3F o] & 233 A2 o3}, “F71e] 7|2 PR3O F et TR TR AR, HatdT A7x ARz,
Qlstehehal Wty 2014, 58%: 07|14 EAIEE MeS thadt Ak 57 £ F2Q 31 72
HEs WY A4 skl A os FYetE7] v, 549 AL HELE s AAk
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N
QLG 201870 FH| “HALEL Isto] IYYHE slEstolof & Fopolat
FHAE BIT 5 ol BAIE WEo] HEHE ASeIA, TelM wEaUst
A% HE AFSoA T4 BestA 2gshA Fi A ohlehe Zolch

71202 A ghob Fels] AR Heby TAu TN B20) AYAL Hew A Bart
Rk Ak Qe Bk, /1R, BuAeT AR AL AAATY, 2016, 208, 211%;
W e e el glol AR T o S, AuistaT ABA ALE, B
8], 2017, 65%; QAL “ARIAAPIECZA AAA 23 A2, W Aes AT, WEFS, 2019, 60%,
o] o] BalA] 9 ol 9, ThE o of7|4 ‘BEEA o] 1 Wakhe SR B, HIFA Yol
ok Qo) B2 e A4S Arhs A uhEolh 5 B EAe (Felo] ohd) ThE Al
F1BAS ARSHE o7, oF “(THE Alte) 1EAE etk 7 ohitheks T4 SRSk oA
2 7)55p ek ook SAP Qe B REEs 1) Fludo] Folo) NS A BomR
TRAFE o] BA} Ajelat gole] 2, 2 V)R] gt Alebe] B2 AeErkn HasA) X\ Hek
FRL S, UL A ofdl, MEAL 2020, 124-125%, HA B cheat Pk V)R] A2
FESH ARl QAT shte) 7| BB 9jste] TR | RaS ARSPIE 2% A% el <)
BEHE sjole] 7o) Folow MeHoRA, luds lEe] F50] Fojnt 7R} S5 Wske
o oldl AOME BEOE AT B4 ololo] e BH o 7|RAL AR 4 gickaA, ol o]
A AT AR “SRPARAR, “HAGAY, “FEEE 7L AR HAE Aok sk s
ol s}, “ul ARt Thiw R, FHIT AI3Y AR, TEHAHS, 2007, 2002815 B}
7 97)0] k] BAHoIA|E, THERT H <A o) (regulative Idec)olzhs SJmlol A oA olA|=
oFe 7 vk EE The ) TR Y A, WL OX) Pt st n ojmsk AFH AAEES
A oR TS 9l Bolu g F1EU) WelE FYBRE 4 Gl BE oI o} Tefslel Wl
A olRg Afstolof ek BEAEA 1996, 12. 26 A3 96T7HS 2.

olefet olgolE AR Fola ATtE Aol ulmahe Aoz vHole g3 9% PSR
sirie, Weixom gorold 4 BeoR Sal YRS sl Sk ACHUAL “HelEx9)
=L AN - Nl AN B0 skl AR ALE, Fuieh WskaT 2019
2152162 -2 Aol ik AR o 385 7B Qi Fol) SHAlg- HokE ofulzt gl A ohck
oY Wo)e) FAA TGN BTl AL, QU5 ol Afe) vs Foo] ohleh VAN S
£ A 2P 71 BERAS AAehs A ) w 7 BEARS Ssks A SArREH
A2 7 RAATE AASHe A 5 ol wrebd of A9 “HlmsiThE ER us W) -3 A
goke o F A 1% 7he o o] FHACR o SUTAZ Yl Aeoleks oA
RAZTFE E5He dol7] Witk AFEFAAM] Bt Aozl SAT, olelet F5Y 0 W
A9 olulg, “oREd BAE 12T YA, HHsHAT A AT, FEH AL, 2021, 2805,
olo} Telste] ol5EI B2 g0 T, 12)3 AR HReIN AR 5 Gl FOREAEA O] o8
SAE=A Sl Tl Ao, Aol WEe] HeTA: A Whatis Jusice? 2} s}uiuts] “Fakdizt
und Geltung’o]) Tt w]ghe FAL0=, Folulst ARA AT, Foloish WskTA, 2021, 9-103%,
S “ghlell frefspAeks Melol, “Ahgel SIS in dubio pro liberia)eks WATR: Tre) i EaTPH
A ARSI el S Eoha, olo] wet Bl £AE ul He)RAA, 2 Y o)
HjE)xo] A8 4 itk ol thek APAIE AL ey, <A dhet et AR A} AT
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A3 olelgt (qlHEA el HAL, BAe] Huy U o stolF 1 Ui el
B ajo] FYotrhs AL Y H 0 R (definitiv) 2}ol15hs -HES AL SA5}
L upolats ojulo - AAE MOl 4 gl Bk F BA| HPH AHS Bl
ATk AMLE W] A o=k Selshs A0 AHAle] s Tl Hlrks
Aoleh 13

Hohe AL B WES £ nhelol - web 1 AR BAHY St
Rl Sghake] Bl A “QIHEAe AEE FHl FAISET Brh 2e)w ofe)
o AL A o] Aty 9 A8 =

2 b 1 8] o] AAAIHS ol g 37 gheth. 2 g e e

119-121, 124-124%.

13) E& o] ¢ R AL AL FHjo|rhehz Ao, AYsHA| ¢k Fjo|th ke ddo] otk
A e, “Eao) AP A S 23 HEe] g o® Favt d 2k gl HY ot
= JA2 7PEA e Al okt ol TR FAe] A fFo] BHo] Fsithe HE A5HeR
goshe A7 Hohs BA &5 020 & FAshs AR Bdske Aeke AHE RoFe
Zo)71%= sirt. g g2 o] 9] wigld2{gte] ozl I FEHAE B I olgd 2, 112l (Regel)o]
gh= Mol Hsid= R Alexy, ol&9 &7, 712W0lE, AL 2007, 146-147%.

ol Hollxl Aitae] ARk Al a2 AU “HIFAAR] FHE S Y 7Eolder
Addsprloll= f2dsh, A= 27l AuFEse @Y A4S S AS7e ddol HATa
ke A9 7R, A 501 A3} Aok B o, AETiehal Hsk Ao AUL, METish sk
T, 1999, 48%)= BAPF BIjof thh ARE SHo| Qlrk ole} Aste] ‘AP APt g 24
&= A 2R B 2k Qs 39 uiolA shte] ThsE R EAY = Il sEA, ofd Aoz}
=5 PoMM 522 stolg 1 2| FUAY hell gle ] BARNM ASshe Aoz +4H
o] YoMl detal F4stke 2= Ao, i =53 Tl shukie] Qo ol tigt vl
TN = stof?, Wt Al ABE, Adthetal HetdTay, 2021, 43%. vRI7IA|R <gdZ] o] o]l
FHEA BN dofd 4= Sl T AFEolU 7hs/dE aeishd 2ol e At Hle e
EJBIL AL A-sHA| A 2fsks 2= olFY, WS, 328% 8 o71A Y9l A2 AW 5E
o], 223t F2of et AelE HEo] ot ot 7Y ES o7t 93, F ¢ AsHA LAY,
M2 53 93E0] FFS 3 TARege) 22 -29hEA] F2 SHIEXA] oA|- ehE Holr| o
k. o] & I A FA(Forme) Q] ‘A2 AL ERFsto] EASSHY, v = Fpi, py 2 28T 4 &
Aol
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Bl vhEA) BAo] Hgslobet Gk 7 okek T 7)o

15 uhg e o WEol HHOZ o AN ojwl kel A

A R A S S 18 Bk A3 FolZAS 4% 2
9l

slche Zlofeh. shAgk itk A Aga Aol B TEAA (Zweckrationaliti)
uhe S75He TPolelal ks AL ohth o] A% Stto] Rgdjof shs BAL,
oM AFHE AW A e AR AR ek, ojc A At Bt =
#0]7] wjio|chio

s 04 A A, el Exu AP AHE B Blo] AR A

3 a4 =

T8I AmE R‘j_‘ - %’it 74] OMblm% e B 5 & A A AN ARl
£ oot dfushel o] B9 BAL ob Mt Y, S APEA HFs

Mol e Aol BSHRe T ol A e Sl 241

FIcks HkEe Be Apdols] ujRol) ol wkel el 3

E} JA4L vz BZo] AIIIR|E <E2 o] HriA] ol o

Aol
RS e aTt gleAl, ARl FAo] AR E desial
7

AZHE of7|siabd, HER Fusle Hil, Ig7 dH1] ot Hrke A,
7 oS Arekabd choat Pk FAEAEAL % o HekekA T UgH 2hele]
AP el AL 7Fxshd, ‘B2 o] Ak S W g giusls 7| g} ouksh
A (for pp)> IR WA OA 1 o o efte HHigle] 7 (because of p2)7} FHE
217 BZo] AG3IR] sh= AL AAJEE 4= o 1o Ao <A 9] AGIP-S AES|
A S Hrke O3 v=X] 9o, o] sl Ax AfEE 5 gle odol] mieo]

15) HELRS AR} Aeiet Scto] PEBHS] A Solah S 21T AL SR ol
AQ3] AH¥sl= FE= ASE, AHHF), 2L 2007, 156%.
16) o]} TSI AlE|eRA} 2= ”KGeorge Friedman 1981)0] ‘L}2] 9] o}-2qpH]2 428425 “32]&(rational)©]
71 AL, o] Al Z(reasonal) ¢l A= oAk Ekal Bt o] tidl| A= Ritzer/Stepnisky, Sociological Theory,
Los Angeles: SAGE, 2018, 281%.
17) o, T =23 gl -0 B2 BHo] sukzke] BAGIA (§siel) AV BrkT A B
o 452 i} Beks A2 ohdeh W IRl +89l A4 Wle 32 UTA} FU
QA TRl B o] e AEA el Gelo] o] Rl & ARAURL,
O]EEH‘?‘; “AEL A Fiele Al oa2nt Add 4= It AY -& o] s Welkbd- «yget
olfr Sle AL Sloj=, ARt AL qlopet 22 PAIE ZsH g=th= Aot
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Th18) SEA|gk IRlel = E ek o] @A o7 |5k ol theo]  7hx] AR el
Shibe BAfolgk ofti7hA Lt sukate] TAlol A Bl 1 G ofnlrt v 4
Qlehs olx] “Ealo] ARRHA L 1 ARk R Bel Bk 4 glr] gl
119 ThE S o] AP sHs A MR AASH) gherta steehe,
of ] “welo] AP BAlolA, el ws) ole] FRHA YIS A g3k Tl
SRS s ek 4 9l S EA] 19 sfobt 817] wliolehan shxu

18) ofdl oA 2] YA B o] BAol, Bzl 4ot Alole] AAS AAeHe vl QK
£ it oz weaze] Beo) sk Ae AUs ZechAUEAIR “wlHae) st
A, AT AR ABE, AARHStalRHEEe), 2018, 26%), YEA] AL W) EAF ol
2 9] Alo]] tje] AHHo2 PRl Af2e AwYele] SN, oA ol BA
AP BaR 0@ wgUxo) BEUZ] D 4 glrh she 2| R “Aald 7] Ee] B A
0] A1, AT ARA ARE, AUARATL, 2015, 9Z)7} 2 Ase Wol5Ix7] ol
olo} Telste] ofl FHAA Bolo] AYAE FESHA S A2 (L, T WEL) Ashn
Sichel, TAL o]} YaPo] AAXA) Sk Qs AT XA ofofatal shte) AHH Fel o]
(Theorie der prakiischen Beratung)el] THAA= R. Alexy, HEW/A|5ve1ea 7, W4 =5 o2, Zeitet
o ZTE 2007, 219%.

webd ofefat Aelo] BHATA) WS Woldy] ulEe] 17 AL ohith AL WES] BAS

AR A 2 A B, 2Tk s 23 ARE BAS AR 25 & BakE A

Sl AL ohl7] uhEolck = Jefet Aek Teirt Bjo] AR She AL BERE BHE o

“FA 7)) AAfTkbo] Stk o EE Ash A ohith. 1 A% AyAEAs} o] Aske

WA STk, 7 WS YA A8 BX) APASAL WS Selshe v Tk, B}

A o) Aol FA QS Mgk weR AT 2009. 2. 26. A5 20063626 27), TAE

o8l2] AT} A1) IRE T g A Bk 3 VRS PRHOR WK 7 B, olg}

Pelsto] -3 T2 uolN, & G4 4A9) WBOlE vl ge] A8Y 4 gxlo] Vet Aolxl

Sk “Hehe AP Basha Lrirel (a3A Bath B FPe AATrE 440

2 713 The 4de] ARoleta SR, “uaA Feyo] meld AYAAE BRshs A ohrheks

WAE AAAVAEY ERTA D ek R o, Apao] o sk ggsh W) A

A, 90z,

20) olAE ele] F B WA ABAo] FPAA] 137 SR st B 5 gl ol
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[ Abstract ]

The Entitlements and the Principle of Proportionality

—Including Verification of the Principle of Freedom—
Jung, Haesung*

Roughly speaking, the research task of this paper is to confirm the possibility that the
principle of proportionality in the broad sense can be applied even when the entitlement
in the form of “too few benefits, more benefits” is an issue. To this end, the partial principles
that constitute the principle of proportionality in the broad sense are analyzed and reviewed
one by one, and what was the starting point of the discussion here was the nature of the
legislative purpose. This is because if it is not confirmed what the “purpose” is, the principle
of the legitimacy of the purpose, but also other partial principles, cannot be applied. In this
regard, | emphasize that the “purpose” in itself in the principle of the legitimacy of the purpose
appears as a ‘public interest’ in the sense of the reason to limit fundamental rights and then
functions as ‘grounds’ to support the argument that restrictions on fundamental rights are
justified in the process of applying the principle of proportionality in the narrow sense.
Accordingly, 1 point out that if the purpose can be inferred from the law, which is the means,
it is sufficient to be a ‘legislative purpose’. Furthermore, this fact also allowed us to solve
the certain problem that we face in applying the principle of necessity. Because this fact
clearly states that as long as the ‘legislative purpose’ can confront the guarantee of fundamental
rights, it is sufficient to be a “legislative purpose” and as a result, we do not have to be
bound by the ‘expressed’ purpose. Finally, as for the principle of proportionality in a narrow
sense, I first emphasize that this principle is the axiom of justification but examine whether
there is a legal possibility or factual possibility that it is challenging to apply this principle
properly or strictly when the entitlement is an issue, unlike when the defensive right is an
issue. As a result, I conclude that the principle of proportionality in a narrow sense can

be applied without any problem, even when the entitlement is an issue, pointing out that

* Researcher, Legal Research Institute of Korea University, Ph.D. in Law.
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democracy unlike the principle of separation of powers cannot be a legal possibility of that
kind and similarly it cannot be a factual possibility of that kind that the objects of the balancing
are particularly complex and diverse when the entitlement is an issue. In particular, the
following four grounds are presented for the latter, and the contents of which are as follows:
First, the rights to liberty as a principle-norm are provisional in their legal effects, and therefore,
the negative duties of the state corresponding to this rights do not have fixed forms too,
like the positive duties. Second, there is only a difference in that the defensive right and
the entitlement go in different directions, but there is no difference at all between them in
that they direct a certain direction and accordingly, the nature of the balancing does not
vary depending on whether the state action required is positive or negative. Third, as long
as the same law is an issue, there is no difference between the objects of the balancing
and as a result, the objects of the balancing do not become particularly complicated or
diversified, even if positive action is required. Fourth, even here, justification is done by
comparing the law at issue with the legislative alternative devised, especially by the
Constitutional Court itself and in this respect, there are not particularly more legislative

alternatives to consider, even if positive action is required.

[Key Words] the nature of the legislative purpose, the purpose inferred from the law,
the maximum guarantee and the sufficient guarantee, the principle of
proportionality in a narrow sense and the axiom of justification, the

objects of the balancing and the concrete weight of the objects





