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[ Abstract ]

The Extent of a Lawyer’s Duty to Explain and the Burden

of Proof for Causation in a Legal Malpractice Case
—A Review of the Supreme Court Decision 2018Da300364 —

Inyoung Cho’

The Supreme Court of Korea recently adjudicated that a lawyer, who has breached his
fiduciary duty by negligently explaining to his client that he can sell his estate freely while
a trial over that estate is still pending in a court, is liable for his legal malpractice and should
pay for the client’s mental distress when the client had been punished for the crime of
misappropriation.

Legal malpractice cases will continue to increase as the number of the lawyers increases
and the society’s standard for legal rights is enhanced. While only obvious negligence such
as missing out the deadlines to file for an appeal has been at stake in the past, now the
adequacy of the lawyer’s performance is questioned. A lawyer’s duty, especially to explain
and to advise should be decided based on the contractual stage and the content of the contract
between the lawyer and the client. If the lawyer has not entered into a contract with the
client yet, the lawyer’s liability arises from ‘culpa in contrahendo’, and the extent of his
duty to explain should be assessed from the facts and issues raised by the client. Once the
contract has been made, lawyer’s duty extends to the general fiduciary duty including duty
to report the status and the prospect of the trial, to take preservative measures for enforcement,
and to explain related acts that might influence the result of the trial, related administrative
or criminal issues, or the meaning of the final judgment and the right of appeal.

Some argue that the burden of proof for causation in pecuniary damages should be put on
the lawyer in legal malpractice cases. While such presumption is too much of a deviation from
the basic principle, the level of the proof can be mitigated to simple probability. When the

* Associate Professor, Yonsei Law School
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client’s right to a trial has been infringed upon by a lawyer’s malpractice, he can claim for
his mental damages without proving further elements. In other cases, the client should prove
that there has been a special mental damages that cannot be compensated by pecuniary damages.

The Supreme Court of Korea has rightfully adjudicated that a lawyer is responsible for
his wrongful explanation for a client’s question when it is closely related with his original
lawyer-client relationship, and that he should pay for mental damages when the client has
been found guilty in a criminal case due to his explanation. It is critical for lawyers to maintain
proper legal knowledge as an ordinary lawyer, and to be cautious not to give any false assurance

to a client.

[Key Words] legal malpractice, duty to explain, causation, probability, mental

damages





