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[ Abstract ]

A Study on the Civil Remedies for Conflict
of Interests by Professionals

Myung J ang*

There are not many cases in which a separate remedy is granted in relation to the civil
remedy for the conflict of interests by professionals. In the end, clients have no choice but
to rely on usual civil remedies.

Article 684 of the Civil Act, which orders delegated person to deliver and transfer things
acquired, shall be applied only when the professional handle the client’s affair with the intention
to properly handle it. Therefore, Article 684 of the Civil Act cannot be applied in cases
where a professional unjustly acquires profits by engaging in a conflict of interest with the
purpose of promoting his or her own interests. On the other hand, the current compensation
for damages presuppose the damage of the client. In this regard, if the professional acquires
profits regardless of the client’s damages or in excess of the client’s damages, it is difficult
to request the return of the above profits from the professional. In addition, if a professional
engages in a conflict of interest, the requirement for management of affairs cannot be satisfied
in that the intention to manage for others does not exist. Unlike the German Civil Act, it
is difficult to recognize the concept of false management of affairs in Korean Civil Act,
which does not have a regulation on false management of affairs.

It is reasonable to resolve the return of profits acquired by professionals by engaging in
a conflict of interest through the unjust enrichment system in terms of adjusting the attribution
relationship of unjust profits. However, according to the current Civil Act, there is an aspect
that it is not easy to fully expand the scope of return of unjust enrichment to all of the
profits acquired by professionals. Considering that conflict of interests by professionals is

likely to be criticized in that they undermine the client’s high level of trust in professionals,

* Assistant Professor, Sogang University Law School
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and that there is a need to protect clients who are in a relatively inferior position compared
to professionals, it is desirable to return the excess profit acquired through the conflict of

interests to clients. In order to do that, the clear legal basis is required.

[Key Words] conflict of interests, delegated person’s duty to deliver and transfer
things acquired, compensation for damages, untrue management of

affairs, unjust enrichment, disgorgement
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