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[ Abstract ]

Agreement Not to Sue’
Kim, Donghyeon”

In this article, we first examined the significance and acceptance of the agreement not
to sue and the legal nature and effect of the agreement not to sue, and then examined
in detail whether the agreement not to sue was an ex officio investigation by the court
or a defense by the defendant.

The Supreme Court sentenced on November 28, 2013, 2011Da80449 regarded the
agreement not to sue as a matter of ex officio investigation by the court, but agreement
not to sue should be treated as a defense matter of the defendant in light of the following
various points.

First, the agreement not to sue is one of the passive litigation requirements along with
the arbitration agreement and corresponds to the reason for prohibiting filing under contract.
Although most of the litigation requirements are ex officio investigation, it is not necessarily
ex officio investigation just because it is a litigation requirement. As long as the agreement
not to sue is considered a contract under private law and allowed, it is sufficient for the
court to consider whether to claim it to the court. Even if the parties have agreed not
to file a lawsuit, they do not necessarily claim it, but it is unfair interference in the private
autonomy area or disposition right of the parties that the court judges ex officio.

Second, if the agreement not to sue is viewed as the defendant’s defense matter in
the first place, the plaintiff would have argued over the existence or scope of the agreement
not to sue in order to avoid dismissing a lawsuit, so the court’s duty to clarify is unnecessary
to prevent unexpected trials.

Third, the Supreme Court decision said that a lawsuit filed in violation of the agreement

not to sue violates the principle of good faith, so the court can judge whether the lawsuit

* This work was supported by Chungnam National University.

** Assistant Professor, Chungnam National University Law School
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is legitimate ex officio. However, this understanding leads to the logic that the court can
dismiss the lawsuit ex officio even if there is no defense from the defendant if the plaintiff
does not withdraw the lawsuit in violation of the agreement to withdraw a suit between
the parties.

Finally, there is no reason to view agreement not to sue as an ex officio investigation
even in light of this reality, since most of the agreement not to sue are made before and
outside of litigation, and the court cannot actually know unless the defendant asserts them

in court.

[Key Words] agreement not to sue, pactum de non petendo, agreement relating to

litigation, agreement not to appeal, agreement to withdraw a suit
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