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el B AR Aoe wa e A detel skzel Ack
A5t ) HFARRE ) (adversary system)of 7] 2§F TIAMASA =&
AL Sl =] Aol Aol TRt GARIE2of| oJsto] Ajie] Fuf7)
7114 Frgolu &4l B9xlE Soll st} Y o= FHa Ao wieh=
a4 = 7o) Qi) 1938¢ A E THAYHIALA4F 2] (Federal Rules
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1) AASAZN LA IE SN AH A, BEA AN - $HL 95 A A4 ko
T AT APAARATL, 2015, TBE), WALSEAL N AP ofo] ALGE Y2 e Ao
B ARYE S S/ 4 gonz 292 Tefdetu Fojstelok & |tk o e}
MEAA TS WA WBAMERY), WA MEAYAE FOR Usjstel HASHE
kA2 ol ok Wb B B B ORBA FOE Ysiele] EAsks Aol e
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1.1 =8 =2|9| uiZ

ul ol A SRSl A e 1970 ey Skt 1980 e o] RIAEATIAIS] e
o4 A7o] Tt WAle] SAE dal] AT WHeRA Agom aAEc
19381 FRCP A Alo] 71 21712191 E401908l 2aglat S77A17E dol 4
w717k} W8S SN EN 2ole] “RE to] gt TS, A%,
AR A olehs FRCP AL & ASUcks itk et S5
CERE Ho}7] glate] ZAMAIAE (discovery)Z 85131
= Ay xﬂm e gol] TGS agehe A4l %(legal community)
oA SHEECEY 1 A3 7080\t ofol That SHAWSLOZA 27T
Aol 24E7] Alsrsheck

1974 1299 7294 7% A|313] Benjamin N. Cardozo A7t 7FA 3] oA
Marvine E. Frankel AP} AR E SHHA] “HHGAREZ(adversary system)+=
AAI S F38l o]FofoF & o7 7HAE Foll WA (truth)S AUA|A WA FiL
Jepretal shEA theak o] BjEshlehd

“shs PSS S5 A 7iW7] 13 =Rt sdolghe dhgo] Uit
o g drobzoi2|al Qlth o3t WE-e e AMBAE wlglo] Tof
wof 7 2 e o Sl Aolal, HHGARE 2 A
M ool SA| k= ol 7Y &3t f-ele dHEGAR = st 5
A b= AlEE HYa glov, ohE W w7bA = thE WA Yste] AoE

J

[e)]
AX-L-
b

2) Wayne D. Brazil, “The Adversary Character of Civil Discovery: A Critique and Proposals for Change”,
VAND. L. REV. Vol. 31 No. 6, Vanderbilt University, 1978, p. 1301; William W. Schwarzer, “The Federal
Rules, The Adversary Process, and Discovery Reform”, U. PITT. L. REV. Vol. 50, University of Pittsburgh
Press, 1989, p. 715.

3) Jack Friedenthal/Mary Kane/Arthur Miller/Adam Steinman, Civil Procedure 6th ed., West Academic
Publishing, 2021, p. 388.

4) Marvin E. Frankel, “The Search for Truth: An Umpireal View”, U. PA. L. REV. Vol. 123 No. 5, University
of Pennsylvania Law School, 1975, p. 1031.



o3 SR dRBAAEe 1 =k Bk 2m [09
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Frankel A=, “9-2]l= HEZIZA AU A o H(contentiousness)S 4o 2 3}
7 glon] oala WAl TAlo] YA, fuRolE ol oR WAL, A
e agAEe] FHH BHoR slolof Frkn FgshuAl, ole} Balsle] ¥
A7 A7 e G AR discovery)ehL STk

1978 Wayne D. Brazil ¥HA }— FrankelZHA}7} W]t} ﬂ] -J Ak Fal “ul=r
Bl AIE ] SRR AZo] Bale] FAH o]0 =
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“FANNAES] A i 02 B AR A 7154 ofe

2 2T BE AN REL PG Uk old HHT 2R IAR

1O
=

¥
ji JN
I ro
1o
TG

g B Qe WA dafolnw, wrjel g AT SAMATFEE] AR
omi AT 4 glon], MEau AR T dERle] JTe ATe] Fa
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Willliam W. Schwarzer A= FRCPoJ| 2]3]| 1QtE HEZH] a1
Erb 7 A 0 Az ge) s ok AAshEA, T Ul WE Al
AR ool 1e AAE meua o tet Adsdstn o] weolel
sheck)
olHgt FAEL 1993 A9 3](Advisory Committee)!9) 2] FRCP 7JAJ ot %9t
off A A2t Al
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5) Frankel, Ibid., p. 1036.

6) Frankel, Ibid., p. 1054.

7) Brazil, op.cit., p. 1301.

8) Brazil, bid, pp. 1296-1297.

9) Schwarzer, op.cit., p. 715.

10) FRCP+= I=FAMH 3] 9](Judicial Conference of the United States)o] A|<tol] o]3}o] A=l A2 5olx}
AFol3] o] Felof ojste] /R ET) ojuf AYAPH I o= AR U E AASte] ¥ A
AESEL 7Rt 29 A3t AWIAEF2] 0] A - 7hA AR|ol] wSo] AA|B|= BEA| ¢,
“2015 ml=r AYARESE] R S YA A = gl AR, TlARSE A20H
ANE, ShEUAARSHEES], 2016, 110-113% 2FX.
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1.2 1993 FRCP 7HHQt

19931 FRCP7WASHS &A|7] A5of &f GARAPE Be 8% 24 9 J2ES
SA] NSRS ShaL o] fofl PR3t A9 FE F7H SAMNAE e skl

12.1 ez}

2| Z-37H(initial disclosure)!DE =13 1993 740 8 EA2 “Abdof tj
71224 A WS ISl [7]E9] SANAIEA A 2Rt RS 855t
dlofl So17= Azl ES EasPstr] 94 Ao dth12) 1 oo A A
PR oA o] TS oAk 2-8%= SZ(local rule) o] whbA] o]FE7H
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71 AT} 1992 5Y0f AHEQ] ¥ S](Advisory Committee)= THAFY ]E 7N
AvFAFE 3] ©](Judicial Conference)] AQF3FATE o] Aol thdle] ARAL
(Federal Judicial Center)4 1= %™ 5 AlE 3] (American College of Trial Lawyers)
o Fsklon), AREA LGl 71U HEshs WaAREe] e
S ARE ashs 5 F/NA 2R Hsgl e, Antonin Scaliathi# 5 A+
B olof thet vt AsiE s7i4 o= YSIAUTh Scalia TS 714
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1) AAZABA B A oUW LH, ko] HiA, 612) ZAZAR 2352
HRgARAe] ofgto] o ki & 4 Aeuela] A o] ou)7l WetelA] ek HolA ole
o qitk. makd AwEHol FeE ZA ARG A de] IR FANE FolA 71
1A FANE a7k Aledhs FoA olstolAe ‘Hz3N el gt

12) Memorandum to the Hon. Robert E. Keeton, Chairman, Standing Comm. on Rules of Practice and
Procedure 64 (May 1, 1992) (draft Comm. Notes to Rule 26).

13) Ibid., pp. 64-65.

14) Amendments to the Federal Rules of Civil Procedure, reprinted in 146 F.R.D. 401, 507. 2~Zt2]oK(Scalia)
Qe o)g Mol hstel thawt 2ol Fastart B8] AdPARelA Ahgel age
Fehel A QbR THE Ol AMATHAlo] TRIE! choret RS AAelA ArthelA] AT A%
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Mol 1 &7 ol 488 S (local rule)S AT RN BE A E
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PRSI S GAEe]l oldd ade Aedss Aem Ady T
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15) Brittany K.T. Kauffiman, “Initial Disclosures: The Past, Present, and Future of Discovery”, dkron L. Rev.
Vol. 51 Iss. 3, University of Akron, 2017, p. 791.

16) Kauftfman, Ibid., p. 792.

17) Friedenthal et al., op.cit., p. 388.

18) Friedenthal et al., Ibid., p. 388.

19) Memorandum from Paul V. Niemeyer, Chair, Advisory Comm. on Civil Rules, to the Hon. Alicemarie
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2. @Y AFFNA=

FRCP 26(a)oA+= ‘F=zF7l(initial disclosure)’, ‘ZHAE7}=20-37}(expert
disclosure)’, ‘HEZ714 A 7l (pretrial disclosure)’ ] 3 £HF 9] o]F-F 7(mandatory
disclosure)E 8taL Utk o737l FRCP 26(a)(1)(B)olA 22374 A<
S 97 el Aol SIgEAL W) Bae] Sl A9 B BA 247
oko= o] A ohlski o WAt Aol o] glEiehE NIEA] o A
Zkof| o] FojAoF gttt

AR S (local rule)o]} WAL WH o wre] Yot o g wE
SR FAE A0 Ao o]stoldol st Atk WApelA] SkEolof g

oy FEz37 2 A7 7le FARRE Alofof ARt o] Fojx]n Rl Al&E |
e Zlo] Uxolu, ME7|UH Fhe Wl AEEolof wm)
HzIN A7|= ARRLe] Sl Welo] WEo| olste] WA 4= 9lon), AR

d

A7 L HEZIL A S A= el Pl AT % =

-

N
o

2.1 E|=ZH

A g (pleadings) o]l TAR} 710 HRE 7P A e mBSHE o] Hz2g)
o1,

A2 () BARe] 2ol BAgle]l AFom AAHE 3, () e 2
oI SV A WA A A ) el e S B B
St S §Fo 2 AL X(interrogatories) S A|SHA| Hok= &, (iv) L2X] R
A ol SNBSS feloh AN BN o, s Ans T
5% ahx) grerh Hold The Z//IAEAY EEE S40) 9t

H. Stotler, Chair, Comm. on Rules of Practice and Procedure 7 (May 18, 1998).

20) AT FRCP 26(g)(1)oll wheba] 3719) ehaAdat AebdS BEsh7] 15k Aol

21) Steven Baicker-McKee/William Janssen, A Student’s Guide to the Federal Rules of Civil Procedure
2020-2021 ed., West Academic Publishing, 2020, p. 357.

22) Thomas A. Mauet/David Marcus, Pretrial 10th ed., Wolters Kluwer, 2019, p. 213.
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W AL Aoz RS 878 Ttk o AMHOR, 9, £4
&8, mEo] e ool HRE AhdelA BAstolol B olng e
RTINS

() ZHYEE Hdstes FARKdisclosing party)”7} 1 A(claims) F+= H
(defense)= +AI5k7] fIsto] AREE 7FsAol U= AMAIYFIE Q= A
(discoverable information)?3)& AX|3}1 & 7o) U= 7Hele) AH (LA Q)
Aoll= F4, AP E :‘Tﬁ??jff&ﬂr) 9 7 A H O] FA(subjects). THYF Lefgk Ak
o Aol 2.2 BRhe Sl Aol elai) ohsiTH,, i, ).

(i) FHFE HEshs GaAzh 24 - A - Felsta glow], 1 H7 E-
Wol2 §As] gste] AHET 4 A BE A, ddden s=d Aw
(electronically stored information), S-H| 2] AFE 18 ®= 1 7HE 2] 2 A9
et FAL gk gt JEY ARgo] Q2] dERks 913t Aol 1EsHA]
ke TR

(i) 37HEFE FEtks AR Y AtE &ao] 3 4P W<l (computation).
FESE O AR 2 £ AP O] 72t H BA], 2 R S A (evidentiary
material)S, Z=77NAIAAEH(privilege)o|L S72FE ALEE thito] ofd 3l
FRCP 340]] 0} %k - SAlo] ARgsiolol shek,, 707 | 71 BA] w1 o] ZA)
sl Tajarl 4L Aalel 41 2 Aol Tt AL Eakak

(iv) Fal AdolA] ditEls T AR ki A¥iof thel A|Fol R E= 1 BAT
9] x]Fo] thet EFH(indemnify or reimburse) Q]S QIR 7| = HEA|oFo] Q= 7
©, 71 WPAES FRCP 340] w2 A - SAto] Algstolof sk, )

FAA= “GAJo gElFer il QIlE A H(information then reasonably
available to it"oll 2715}e] 22 FolsIolok sliL, oF%] Aol that 2APL 213
o]k, A WApke] A7} ol oAl kAL BAIEIiekE Mk
Tk o4 AL FANE AR} FRTH, |20 AR 28] B

Hn

o

Hli

fr

FR ('P
26(a

23) wEha] FRCP 26(b)olA] 4T ZAMA S 0] EFE L Arololof oj=grlel ghiyo] k.

24) A7lol ok AR el ohRo She o SAel ] REAITlE AE ohlEz 3
Al 23 Qleks Alo] AL AOR A 4 G ARG FASHE AOR S5t Kauffn,
op.cit., pp. 790-791.
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FEEAY SR 7o) vk A Gl =W AAJol(in a timely manner) Z|%
T71E H3(supplement) = H A (correct)T o FE Hudlich ol 183k HE
BE7L SAHAMNA oA ez A Oste] Aol Al Xl A f-oll= 1A
ofu sl e | Mol HHo] 9l AolE e Eis BAT oRE Yttt

( FRCP )
26(c)(1)(B))*

FRCP 26(a)(1)€ FAHI7E AH410] BT Ei ols Ssty] slste] AHga
ol AR 9 BARS AHekES st ook webd GApt Ag ek ohe
Hua el e Aoleid SAR) 2ol B Wat gk Aol
Folsjoior ek & MEAAeI AMSE fala AR 9 BAL oRHoR 2
sfolof ahf, Beleh 3% ¥ BAL oy Welld Aelsn Aok

Eok GARIE HE QAR ARot Ao ms e 274 23] o5l
S0 4 ol Aoleka Shejehs wes) BaE BHo Ry 1 AR E A8 o
Gl 1 ARE AuEow AFE Wl Yk ol wels mane Zeol
(contradiction)’28)> FHEE|H, ‘HE= S-S OJFAQ1 AA] 24z of| Qo] s
SHA] =tk

HAZMIAEE 3705kes Stths A= 37A=S] 2 549 shyolth dvhA]
o2 o|gjst ARV} 384 3= =7 (admissible evidence)E o] LW 7] ¢3Hlead
to) Zlo] oty 7] wiiZof] vpA AR HYPEE oledt A= SANAM I ZFHE A
or Ao g wtale otk eut BEo] 2 HAM Q= 3l (settlement)o]]

ol\

25) Friedenthal et al., op.cit., p. 389.

26) =% S HE= FRCP 34| weha] Ga7E AlE a3t 9ol ghsate] AlEol 77t k.
ohik QR o] Aol R ARE B2 ol A% TSRS 48T Ak Ariz R.
Civ. P. 26.1(a)(4).

27) Friedenthal et al., op.cit., p. 389.

28) WeEl= S}lof 2%t Theli(impeachment by contradiction)o] 3t 2hl = thE F:919] ST} HE
= ol &Jste] S-S Falsh= Aotk F.REvi. 613.

29) Klonoski v. Mahlab, 156 F.3d 255 (Ist Cir.1998), cert. denied 526 U.S. 1039(“TFARR}7} AR A of|
T AT TG kA & whol, Aol ThE ANS FWsHe 278 AT ok e
Aol F71t maol ofstel GAEE BsHe AP0l IS 4 itk Tt TR ojguroR
B SAE FMelA ALttt IS AEA0R HA|5h= A Aok o]23t Bad
S WrEAl 370 dide] EHojoF Fh).

30) Friedenthal et al., op.cit., p. 390; E.g., Children v. Nicolopoulos, 296 F.Supp. 547 (D.Okl.1969); Beal
v. Zambelli Fireworks Mfg. Co., 46 F.R.D. 449, 451 (W.D.Pa.1969); Great Am. Ins. Co. v. Murray,
437 S.W.2d 264 (Tex.1969); Muck v. Claflin, 197 Kan. 594, 419 P.2d 1017 (1966); Sanders v. Ayrhart,
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ofgh %ol FRE le] FRP] AFHW) HPFARYARES] TR Lo}
oJHAIZ} Az HallEl= ALk ofehz o]froll A, Hglol ek o|F-E7i7t 316
E|ojof Fti= Fo] 40|71, 19931 714 FRCPIIME HEA kS 2279l o
oz wRelTh) mRlAE Btal sejol ot oA BHoH= 1e] A
(general financial ability) SA] F7icAlo] Eojof stol= A7} 9lon, o= A3t
stefolul M(privacy)®| HohE FHSHEER 58 S YUrk

AR BT B ol G137 fstel A8 TRsAo] Uk FRE B
ofof Sl A o2 AP pleadings)ol 4ol Fgol weby FHx3
H7F FEFE WA "k HE i‘ﬂ 22 (notice pleadings)= F3Hal Sl= @
FRCPE| B feof Bl5ro] Wi gfolut gioa 414 AMdaAE AAE |
of o7t QA ghelehE, ARl WBAES HEFAN WIS ST 4 glolok
517] miizol] Aol & o ARt Ae AlEst=s o] FRCP 12(e)2] A%
o wo| k= AgFo| gtk At HxAvjo] meloz = ] 1A|F ARIIA ] 7]
3 Aggel AgEE Aust thehdehs

L ru{o

AaSTAS PRt Fa 4TS & Ao AZEA g cheel
o7 frel AES o)z sk ek, 17, )

(1) 34 7| = (administrative record)®] APHAAHreview)E 3t A%

89 Idaho 302, 404 P.2d 589 (1965).

7Aool Al QB ANAIES fri(opt out)?t AY A H A A= REFA RS EAE YA A

o7 ZAMAIS Wl EFS= 97} Qth E.g., OrRules Civ.Proc., Rule 36B(2); R.L.Rules

Civ.Proc., Rule 26(b)(2).

32) Friedenthal et al., Ibid., p. 390.

33) o]&3t o]FollA FAMNAIERIO ESIE| ] ¢F=th= WARYE Payne v. Howard, 75 F.R.D. 465
(D.D.C.1977)%+%; Ranney-Brown Distributors, Inc. v. E. T. Barwick Industries, 75 F.R.D. 3(S.D.Ohio
1977); Bogosian v. Gulf Oil Corp., 337 F.Supp. 1228 (E.D.Pa.1971); Hillman v. Penny, 29 F.R.D. 159,
161 (D.Tenn.1962); Sawyer v. Boufford, 113 N.H. 627, 312 A.2d 693 (1973); Doak v. Superior Court,
257 Cal.App.2d 825, 65 Cal. Rptr. 193 (1968) 2=, thak #HZA £3)jufAl(punitive damage)©] %
790, A1 4 A the trier of fact)7} AT <" Walaly] glato] 7o) ALAR Aghe}
of il (award)yS A7gstofof 517] wiZoll #are] A4 g7t Abd o] Ao AAor Y
of ZAMNAIRIl xFE= A9 ek

34) Mauet/Marcus, op.cit., p. 215.

31

~
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(i) ALAYHOoZHE Y3 EAd(forfeiture actions in rem)

(il)) %2 = 4 (criminal conviction or sentences)o]| ©]2E A|7|5}7] 5t
QA1 X & GAH(habeas corpus) E= 7|E} Ax}o] Al

(v) M&E=, 5 Es L 0] 7180l Qsto] 55 A7 AR §lo] Anm

(v) HAAFS] A2 administrative summons or subpoena)2 X8 E= F| 4y (quash)
A

(vi) A= A ¥a(benefit payment)E H(recover)st7| 9J5te] n|F=ro] A7

(vii) AWAET B2} sk}t E(student-loan guarantee)S TA5H7| £51e] H]

(vii)) T2 Wol A A%l Axje] H4h(ancillary) WA

(ix) A HA(arbitration awards)2 R Ys}l7] Yot A%

213 Z71Q] AlZ]

FRCP 26(2) 4 (DollAl 2|zg7)A)7]0] Tt F4sta Qlck WAl PabRbs
FRCP 16(a)o]] 23t ‘22417 Y(pretrial conference)’3)0] 7JF &7 4 214 A
= FRCP 16(b)°]] 21 97972 (scheduling order)o]l 2J3}o] szl wf o]do] 715
3t A<53] S|qsto] S MAIA > (discovery plan)g G2 3kofof SRaLCr), o] S
‘A6 AB)F FTH26(f) conference)’o]2tir . FANAA Lol H 2T
27, A7), Fajel wetol w2 ghejshs A4S 1 g, olu] A7 o] FolRl A
T AR, 23 ol golebd 1 ool Tk ARge] k| ojof FhTH, mr |, A26%
AOF BF o] A7) Holie SAMAIZE AAEA] ok Ao] Arbo]n36) PRz}
9] BigtellAl 227 AAskA] od Aoz oleleiArt ZATNA Al el
ooz} 7| F AL B W o] 2] WakA % ok, M2 A6z AT
B3P o= RE 142 oo ool Aok Fich. MUL 9] HzFo| ht o] el

gistel 2 BAR 9 7S ARG, I ).

35) Conferencel= o) AHEE A9l 7192, GARHE Apolol] AEH 02 mo] Slelsh 9o
L sgom mag,
36) Mauet/Marcus, Ibid., p. 214.
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214 XX - AEs

FRCP 26 ¢Jutsto] 370015 sfiefgt 7%, FRCP37(c)(1)o] &gt AHa 2]
B AAE LA "ok S Hz3NEFH] 312 BAE F-S 2eehelA
AS=HAY Alsd 550 7|A=HA] g2 FR= o+ ‘ﬁi7l°‘°ﬂﬁ e A

A& 5= glrkexcluded)( 7). Thk 1 B30 Aget o]47t AV 1 RAlER
Qlate] Eololo] HrAlakA] ok 9ol 1EstA] ofy st [ir)

o|gk AA ol Hsto] = thAISte, MU FARAMY] AAw AEE AAA (1)
0 Bgow nEE FeA uSeASA v 8-S el RS WalA, (i)
oA LRt EeAMdS ILASHA, (i) FRCP 37(b)2)(A)(0) WA (vi)e] AH(LF
Apdo] FE Ao MALL B3 PAelA QAT FAOlt olol He 578
5= gAsHAL, sl A e dF =S AASHAY, 37 A7l 5EAL
£ SHAZIAY, 29 A7 E= ARE 71481, S517F GARA] Histe] sfjefs
ZA(default judgment)& A= T 4= QITH  mr )

TheF At F17F EEdstAY FAERE B8, SARRE Ho] AAE
(motion to compel)S A% slo] F=3H %’—7]1—3— BSEE 3 4= QIt}37) FAA7}
SME ZAIskE WE ol 5 45 FRCP 379 29t H|-gHgojuyt A47]2 5&
A B2 HA A (contempt) .2 A HE S5 Qlrk. wkeF BobAal Fofof At

3} /\}-,T7} = AL ‘ﬂ,j 22 FRCP 26(c)9] R & H(protective order) Z3f At

©
N
of
=

olzjst A= AT Byt ohe} AEAZATAN W7
2 et AoolE SuekA e

37) Baiker-Mckee/Janssen, op.cit., p. 355.
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2.2 2715 (Expert Testimony)2| &

22.1 2o e

AE7hEo) FAUSIE Ags] B
BrhEle] AY W ARAES] ST
statement)S A|&5lojoF 3tch

A FARAF= FRE 702, 703, 7050] wheba] HE7]DolA SAT Aw7ks<219]
QL) ALE Al Sl Fohstolok ST, ey |, kil FelskA g v
A2 il 198BS U4 A A el o Ao o
U, Azl Wejujt ghe] 99dsla Qltk3s)

E5 AR} el efslAt Melo] ) Welslx ohushs @ W ARl A
AE7teds XﬂJ‘OP] Y5t ERHE| 18 Er= =gA%S A A3Hretained or
specially employed) HE/150] i AR/ZAS AR 148 22l tisto]
= O ARV} 2AsEaL A st A< (written report) S 9 QXA A A &S}
oJof FHTH,, e, ). ©1 RgAolli= () FE7E Felo] ST o9 g W 1 o] fof
Bk ST A%, (i) ME7FEelo] wejsh AR dolel, (i) HEIb)AS Aok
HEH] Slste] AgHE g—(exhlblt) (iv) 2 1087 38 JE7} 2919
5 AE7He] A4, (v) T 433 HEZ Yol HETISRle R 4 Be S
Z] A(deposition)o]] &J5te] =3 HE T2 A9 B2 (vi) Faf AHY]

Z1e Slelo] o gE moo] ek W&o TrElojof FhL,  mer
FRCP(2)2)(B)ell webA sAE 370 Awrbs<le] tistol, dAbE 21 lg/q
of 3t FHEe} FARFHEAPNNA et HH KRof djste] HEolms F
ok o] Tk HHof Hiet F7F e 1w FRCP26(2)(3)0l wE ME7]Y %7H
(pretrial disclosure)A|7}2]= o] Fo]#oF ke [P ).

7 9] WEINElY] Hool 9 2AlS thAlske] ) FRE 702, 703, 7050] wjeh
A Sl AT 712 U A (subject matter) H (i) F¢1o] SAL oA1FQ A

2 oAl QA& F st ok }E]-(zﬁ FRCPi ),(ii ))

o)

)

3l
il
Iﬂ >iﬂ

We, _Il-r e

38) Mauet/Marcus, op.cit., p. 216.
30) FRCP 260)4)°] Sl AR 7] Qo] Sotah At SARfe] BEAEUE SANN LA
oAl AlELEF 2= Q)= WS Zh=t}
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AR wele] e ofg A (sequence)ot Al7]o] kAl BAfstolob
EE AR Foph gl Aol () RolE WEslY
T w0 HMEEAE AT 4= S Aoletar IdE d=RE 90 o] B
ARAEZE FRCP 26(2)(2)(B)ol| &Jsto] 5717 SAE
FRASEAY wkatshy] 913t ZAolahH AT ©ARAe] 3717F )l E=AE 30
oJfo] o]Fo|&of JIrk(, ek ). olefdl HETL FA] 2+ 7|3k FRCP 162]
& A 3] 8H(scheduling conference) 01] A A ATk

FE el mEe WY A BA A7 ool Ao} Fi )

26(e)(2)/)*

18
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2.3 HE7|2 ™ Z7H(Pretrial Disclosures)

23.1 2ol HY

PR HEPR B AZAEA] B olele] MET QoA AET FH5Ae]
= A 59 5ol diotel @2 B el A9E Aotk el ARE
AR Aol A Agstolof Bk, et |
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R
2
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3
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1o
N
B~
b
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lof
i

— =~
E@'ﬂ'E}) %1'/\]—1]—7]- %?_]_/1\_]_%]'6]-&'%—: —%—?_]_.T’—‘- da3t 45 AR e S FEHs
o SR, 3001 )-

(ii) 5% (deposition) S A AEIo] 1 FA&EH Ao ot FAE ME| A|&3}
317} SHe ZQ10) B4 @ 11 ZkHo] o £7]20] 2AEle] QY] ek A9l

T ZkAe] B REO =B, M)

(26( )3)(A)(
(i) 2F #A] B 7ek B5e] E(dentification)7|ek FSAYHE] QRS T
oh. AP Aol B33 BaF 49 ASstelt B3 sl A%

( FRCP )
26(a)(3)(A4)(iii) /"

A GARARZE 4259] 2 7] FRCP26(a)(3)ll A 570E A Eol wsto] HEA
(interrogatories) S HU G ete ojx}tu] F/NE Aoz THs "ol ¢lal U9
WE712 W FA Ao MEZIUol A AT EQ, BA, JlEL B0l T HRE

QIS S e
Agote Aoz FEskcho
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232 27 L o|QH|7|e] Al7]

Hedo] g or de] Aohx| ofYsl= 3, 37i= YRFeRE Zojk HEY|Y
30 7R = o|Fof A of sit) wigdo] de| As1A| oMo L 3} Zoli=Zof o5}
FH 53 & FRCP329 7|23t 534 Fe|2 HEZ| Lo Al&st= Aof st

l
ol SARA A& A A= FAsH EHB‘F olo7t e
714 A 37071 A2 E25E 14 oo o]2(objections)E &
oo HES AlEStoiof FHeH, [ir, | & TA=FIY B0l HEt o]
A 70 5 14 olujof] o]FolAof s, Thef TIgA] okE A-polle wlAdol w3t
oleJ5 Qg H o]ejdo] EIE FOom HrhAD

I =A7FsAdol #3t =

L ¥lAked o] EhsA

1.1 BMASO| S BHRIEO| SULLN

9] YAk AL ARl AL 25AAT AT st A
0% AYHEE westolof G I O “SHHET 7o gl FANIA
o] o] 1 FRT 0400 AL QUrkd Teitt Yakagole] A4

£ Aol Raetga Aot opet s

AR} Afololl Ak et Al

2 olulakeha) 2, qlakade] BAL Ga)H 1A w0z, PAe] oo
ofsto] AAIR FApE AMoln] Fe] :7] - QI it ol Pakapel ool
ofafl 2498 4 Gl AT WARA ARl BARKR Sk 1 A3 Sel WAk
S Hoke] gelol glold GAIl] Juiste] EAFoe WEFIS A

40) Baiker-Mckee/Janssen, op.cit., p. 356.

41) Mauet/Marcus, op.cit., p. 216.

42) o] A, AlRIARREH AI6T, HhejAL 2023, 255

43) o|A1&, 919) A, 26%,

44) 7874, “AlF 2 2AE
FA AT AR6E A2
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Wbgol SAAFAE SAAED] A olot Shled A5 FAYORA 28

Moz Alo] WA BAle] S1AE Aoleks Aharols adie] 7251 9
540 ol 1941719] A4 A9] olde] WEEelel EAsle] L ole, ol
o ol g AAIFOlHol I el Aol 1 o] Hel AfEE HE HAR T

ofof Hksto] GApago] HA2 AAA A T o] BR ¥ gAY F4ol
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-1 T
BAAE k7] 2 RS opdAlo] ale] offo] gl olof ate] BlARLG]
A 2 AUAS FEstE A A1 Y2 Ashe 9ol Yonw A
A4 e AT o] gleks Ao] FAolth) Teht 449 Aut WAn
AT Q14 glolt= wrwel 1 AHH BHL G| Bolsstn R, A
A 24 AES 14T A ABAEIL BYRAY ABA )5 Fo R
SJEpy] sl B Floleks @UH el ofste] AN A WAL AAsk

45) g ol GARTE AP AR AR A Abdo] WSk Zlojete ERFAMO] Hal HE
ool ofsto] o] the AR IFT 4= §A ==t o|& Qlste] AAA XA} thE wF o]
AreolE Hge Bo] oheia o+t itk

46) WAHoRE H3He FAE B Yottt FEUA Aol hEE Fhow ne £
o] YARATT ek T Tels adbold ARYHoR B
Aol 2w B4 AAE A8 o) gEeoln A
54 A sHe ARek F2o] aHH, o)F &
olejst £AA Alsle tio] 12 247 FAW FAol £
‘A& 93 &4 (Kamphums Rececht)’, 2 ‘dej(¥+= H)9] 3= H3loln, o2 3t 4ot
EAolti(Das Ziel des Rechts ist der Friede. das Mittel dazu der Kampf)’ 24 dAdjo|x= §X| &1L
QUTh AR TFEL, “HAE & SMNENEEARZ (1), AERES R 58465 52, AL KRS ped st
FiA}, 1995, 420-421 5.

47) T3, “QIAkEol| 9lofx] 9] ol n} HEFo)of 3t AL, AEhetal Wa} A30H A3 - 43,
Mgt HalA LA, 1989, 243%,

48) 797, ko] ., 1655,

49) 353, 9Fo] =5 238,

50) o5, FAKIRole} AAR} 2otE AT AL, AUANATL, 2019, 1425,

WAoo Wi glom,
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A AAle] WA oo} sl A
S0 T, F4)H A W] wialade] BHoR oafElolAi ok B Holchsh T}
A AR T o A i A4S A2 4 ol el Sl

71 291E Tl ofste] §414 Aol FarehE 455 ghe wolet

B 4k gtk o 194%4 oJu]o]A], WAPHAIETL WA golgre BAow s

SIEkaL 9 fElolA o Floleks) whehd Ak SOIAE PAATE 17] AYS
. A ohSes aAselo; s

1.2 UM & HEFOI9L SIHME=S| =37Hsd

28] MAEENOIAL Y PTG AT E olFA PR
S Hska itk WARLS AR} ol ko] thSH: F BA Aolo] AbHAre] BAS
sk §istel ek WAeH: ol WALES ol§3l7] U7 WA 2ol
eha g 5 ek

chl BEIShs T SAE AARSY T FR(EE BA)E S48 9t
P sttt Fol TSN hstolol Bkt AE Wikadge] jEpr] s
SRz Aol dhstofis ool Sk @Y WARLERA () AL, Z olo] Al
3 A AR A7 A9, () SUT Ak Bl AHE Az A7Ieks
A% A, (i) 25AEF AN EF0| ofstel Adol FREL FS7} Y
AR FUAE B Atolth. 1Rt A elade] B9l

It

51) WARe FARERE B8] HOE Al Auagolehs oAl maAbael A o] A 518
Hlgste AdlRe S5, UARRSH A3, uFgAL 2021, 4465 2.

52) oA, Fo] A, 26%.

53) [FE: o]FY, o] HalA, 1435583 A it FAA A 299 A AAI7E
ozl ‘11 EYAF AlEALR o= A= F&HEP shs ALRA WAkaSlA = AE
ot geje AL 3 8shs v, FAd-2 123 S 3183k ghon ol& APHAE-9
AR 75shs Aolth ey wiAkagolME 232 A o BARPE TR0l Sl AR ol
ko] AAA o] F3IQIA] gpofshz S RER ¥ IAtagoll A i B FFAA=
A0 AATE He A AR skl digEs olokE 2] uiolu, RiAkadol o] HES
Ojet GARFO= T ARIREE o]olE e A9 wmla AR o) 1 Aol FE 4 W
Z1disHs o)A, qHshHe GARZL TrEold Jojo] A xS RS Flo] ofy).
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2 Aol HA] grom RAMG 2= A Zststolof sk,
TEle HEPAR} L2 GAE 2507402 B 7F1eA L) GARRLe] B2
a1 QIehsy) EuSRto] =5 diasto] &4
J o= HeE 3o o]ofo] gleg o=
7}3l5t9) 01,56 S5o] o= Ado] FRHETL Fhs) At o]gh YHES

7 gAolojobut 27}

& 4ol aeln
sbiolse] Qg TAElo] gtk AR AAle] 3 Qlale] Hisle] FlAlo]
oPde a1 Gl AP FASHA ofistolof sta, WAISHRRL &k Gl ARl
FAL THEA] ofUstolof Gtk Zlolth. o ot &l gl AL fejel HelE
2RI WE Astolop Gkt Ao] YA Fo|ch®)

FAE T SGIAPAY] T4 ke HAlole] WslEE 518X ehecha

wofof ff, Helgh 2141e] ARAlS] SU.e TAlojo] Hlslx] ojitolc). HelRlA}
R4 “gbdata WAe] W Kalolof
2 w3 ek Wb ARot Bk

b

&R 248 PolFHe AE HGEA P JOR ofHu Jonw, AFHoR
SHjSHs A9olE HAISE Sjow Brts) wetd HlE Helsh A4l Aol

54) faret m)aro] PFARA; L2 E QS WARRGH O] 7|2 ARG AP Al TR Slof
25 A7Iske AL AEH a58A7L o]Fold 4= glo] HAwsitt A& A|7] FAloll= T]aLzt
AEstG o % FEo] FUE7] ol Apdgl F-9-ol e npkzkR ot (e ¢ 2015. 1. 29. AL
20140134041 THA; Tl 2017. 5. 17. 431 2016T1274188 T4 #=). APdst AFLS Qg mAS)

= A 9A 58 A5 AlQdstale AREHA] Fri (A 2016. 4. 29. 4141 2014t}

210449 A Zx). Y 2018. 6. 15. 413 2017c}289828 THA.

55) sl 2012. 6. 14. A1 2010TH05310 FACHIAAS A aFGAAFe] 2 GAA -2
ada e sl stal, o] AFgEt A5 AR g 49 A7l A5 5] P2 Ao R A
FARSIH, Aaidlof ol2eA= BARIEAIAAG Y WHoR O FAS BAT = gloh).

56) ol 2001. 5. 8. A1 99t}69341 TACAYAA DA Z A 9] = 17§9] wlo] AT #o|a,
oyt AR G o] wheh mx|ARel wSto] MRS 3 W dfiEr]|vho R WEY Holug
asFo] BE it BRI HiEdhe BE R A7 &5 2Rl & AT ATE
AdE A7IRE Aer HE 3 o]ofo] glo] RARSIL}).

57) AEY, WARRSEH AL, dhg ), 2023, 732%.

58) o|Al$, oFo] A 333-334%,

59) AL, <Xl fo] et 4017, WiAkad AdH, S AkaS ks, 2001, 390%.
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B3 A} Q) 8
L Ao SASUAE, ATES AT 25XR0] AT AR EA] ohethe
A7 Q6D Belgh AP Aol Eithul Fakal A4l A A&stolok
Sh, o] 242 WA Astolol & R glrke oulE 2 4 9 Flolrt

3 1970 Aho] FUA] AFEA abo] FPHWA FEFR WEFS
HAIselof Shehs o] Al7|Ejgiek. olejRt Fge ojsta Wee] AU Pt
T apgete] Hee Foto] Aok sigstolok gk, olefat U] thate] Abe

=LY olets o] G 8 U] ZFX|E ¢kl BIFsEALL6) BARRbe] 2p7] R ¢) o

A E7Istojok sk EAI7F kAl A ATk Tgivhd o] AR s

=AAEEE, AS=AEEE ol weh AAelAl Eeet Juy S8 AlEshe

oz I3t W BAglo] ARY 2AE AEs=

shH 2|7t 3804 G deTelol oot A= 3 wakadie] Al
S&% A «15'401 At

_l

3 APe] Hhat SR METe %6}04 PUAR T % Gl Awets oult
A= PR A FH A1 %XJIE% S gl 7k Fel,

o, el o] AR eIt EAE B el £Ae] A B
She A9 EARICLS) o Lolrh Altre] ate] olste] ofahn 2AL wEo}

60) AT, okol A, 433%; o] AR, 9] A, 334%; FhF, ool A, 3258 TE, WIAkaSH A4
B 5L, 2020, 431%.

61) OJAlg, SFol 7, 334%.

62) TT, oo A, 404%.

63) oA, kol A, 327%.
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E AZstolol & SR, 27]87] olstel BAANE ade) 272

2 R BHetEE GEF ot A oku] WEFCl] 93
ofUeti Bolol & Alolth. olnel 27| AdUAY] HEA &
Almeks Aol A Belgk Ae] 271870 AUXA ARAE 714 Bak gk
s,

2. Al=e] 1k
vl AR el () HEF, (i) ARSI, (i) WEr1d 2 F74

M) SREAAES T Qo 920 A ulsat g B ot ARt
Hol oF AANE NEoR Hu AL 3 4ot 1 ARE H2gAo

ST AR FHe] HEAFATPAES HER 298 Bast gl
MEZH AR DA AT S o MAAES S9shA g BE 413
B Z1E 52 Mol thete] o] Rl x| GakA Mgl st etk HolA]
WMEZ)Y A BAE 2 o] gl Ao AZETE webA ofstlAe Ha)
o] EQPhe AR =ofgi}

21 3HEL

2.1.1 MEIZINMEEA Q| ERIIsM

2111 Ao} ZA0 71
Po] WAKRS SN ARe} 34 AubaoR st
o) WA ZAPL AR To] /K53l oS &
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2
flo
o
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ol 7, FUTEHE 52
7o Z0lo] QIHARFE T1ajst AR AH|Q] T tHEO = Alo] ofd 3F 82A )
el AR e ® gEo] Jlttal & = (il 238 Sde 7] fste] SUe
EA5P7] A% Fojol Fretal & o= ok AESA Y ol 2419 Aol et
ARGt A2 FAO BaRE W HA] AEO] sfRittal & &= gle Zlo|thod)

64) el BAAESE 1 eio] Bejol Al A, FASRAARAS) EAAEIR) 24
Ak A AT 0] SASYAR] A S S0, Fopjstmrahel vparskol=g,
2009, 65-70%.
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5, BAAIEAIAC] A1 AR o2 Ax|xie} EA1E EAsopt SRty
olefRt 834& FHAIZI] Hlste] ARl Aol et HEE viE| AT Hart
k. ks ST R R a5 ST AR Al dde
glont SRl 5oy ol ol He W= SfviRith whebA Olﬂif& JH=
I AAIR S E7|ETs TERE ARl Sfste] SR Higt = ER

o2 YL o s Hxshe Alolnh d¥ WIS AB46(A 552 AlE)olA
TSI Sle 4] SAPEEAI=M ] A ZARRRIA] AlESH=S ke A9
=50 tiid o7 2 Zlojrkeo)

2112 ARENARIEA] oA

FRCPO= Z77A1 A=A AEA), 213, B4 B 320 AZe%, A4
9 AT} e thake AAlo] ukdslo] ek olefet 7 AREE £ 44
2 B Auo] SAAERA 7155 Gl 715S 54 1;< ok} o=
Sof AR AT Aol 447} BeE ARAS BYo RN guMES
ST 5 sl 1 AR SR rﬂw o sl BuE A A

O1A AR}, BAE EXE ulet A HRFHA R ol 8%

2 702 w1 o

% < Sk ek AEAE B AN EAS 0 T 4L

QAR BAAEAAS 3] Siste] WRF AHE ST 5 Uk HETAH A 4R
£ 2 92 W AR QEARE B4 R 58 AROR s glonw £
&

40l ZAMAEAE AAJslle] AN AR Ame] BAAERA e ok
uSel A 2ZF] AN YEAS] Bart YEe] ofo] AFs] FolEA] Hlgliv
o] E AZFA} FE ARPAAEZA Zl5Ache FE RolF Folck
Sejo] 79 BN ARENA S70] T AR Aozl Ofsto] Aol £
B89 ASSIEE SR Zlo] fUSS) URAS 52 guo] 27 Ei R TAUAE

65) IFZ, HREFEITAEO MR, FHAER, 1997, 234H (9714 GAA RS A| =S Ayl EA]
AHE] Fagh ApAof Taf dar 3&5 A B= FQ%h A9 Eof T YRE g ‘il% 29

J3 2ag 2] 917 7told PrsAAR T s loh.
66) UFA|9, “FAGHAARA O EAAEYH L] BAGT AT AT o - 0] FASHAE] A
AHS EAo 2 18Z.

67) BAREAZAE BAo] Bt AR BEo2 BAS EAY 4 glojA] BAAZAHE 5K
5 498 BYsks AR ofsishi gtk o] &g, WAk A WEL Qleirle] 7

ZAPIAP, WA A6H, SERALS WS, 2002, 642
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B3 AR YA E upedstar A opsikes) E5E WAYNE-S FashA siidche
2 EAAIEY S ARFIAER S8dh= gl A8 SHAPE Yls o] Aotk
whehba] ARG FUR Bl HARe] 28-S Folo] AR 1S 8olehA dl=
n)5ko] 7o n|slo] AljA oz AR o] XMy} HEsicla BrE 4 Q)

2 Zolk
A A YRt 4 glols Tek FA0) 471 o] ZIeha 4+ glrks Aol guss

QAo Hel] 253 Bast ke

212 welst 2 2 BHe 3
QA A vie} Zho] EEjst RO 7L f-2]9] T wAASHAL} FHE
7hs kAl Yokl A E AL, Faolls fEtt AR BEE B AxHE F7sHe

= sl o] He Zolth. Tiwk £ ARolMe] ANzt E& Helel vl A%

29)e] 27]o BAsHe PAelA et gue] B S8 ol e
2 Aoleh. upehd AHHOE Aol FPAYL L AL FHH)
slat 7ol Thet Hui Belah AR o|REAe] WelelA Aelstolof g
Aoleh. Apile] SHAMAS HesHs AMGlE Sol URT AHC] EAe] Tt
ARekE o] whEs APl SEE Tejgt MY REA)S FWE 4 ol
SAe] T i Alslstolof & Zo|ch

22.1 ZI1el AlZ]
ujStol A o) HEFA A71E GARe] 253l stipulation)o]h 2] AH Y
2ol ofsfo] e] A3 4= Yk £20] Aol Wolad AL whehy Tk

68) EAREAZY A A HAE JFFAAES SASIHL B A7t AThAE SR

U7, WAk AN0T, WAL 2023, 657%). chil BABSES gakxte] A3 el o
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[ Abstract ]

A Study on the Mandatory Disclosure of
the Federal Rules of Civil Procedure and
the Possibility of its Introduction in Korea

Park, Ji Won'

From the perspective of our legal system, it would be quite unfamiliar and very awkward
to accept at first that a party must automatically disclose information known to itself to
the other party at an early stage in the litigation without a request or order from the court.
In particular, there may be considerable resistance in our litigation practice, which is
accustomed to a adversarial structure of litigation.

However, it is also not fair to hide evidence and information and misuse it as a means
of delaying litigation, then submit it unexpectedly and receive a favorable judgment that runs
counter to the substantive truth. It can be said that the Principle of Party Presentation is also
not a tool to justify such a situation, and there is already a consensus that it should be
supplemented by the court’s power of clarification, inquisitorial investigation of evidence, and
duty of truth. In this respect, FRCP’s mandatory disclosure requires that only the information
or evidence that is favorable to itself to be used in the trial be disclosed immediately after
the end of the pleadings, and when viewed as a whole in the lawsuit, it merely brings forward
the timing of disclosure of information that would have been disclosed anyway. Therefore,
it is compatible with the adversary system of the U.S. civil litigation, and for the same reason,
it is also compatible with the Principle of Party Presentation in Korean civil procedure
jurisprudence. In particular, if the Principle of Timely Submission and the penalty of loss of
power to introduce undisclosed information in trial, which are introduced in the revised Civil
Procedure Act of 2002, are understood as expanded application to certain information or evidence,

the sense of difference with our civil litigation system can be said to be even less.

* Professor, University of Seoul Law School
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Above all, the advantage of this system is that it functions as an information disclosure
system rather than disclosure of the evidence itself, enabling efficient use of evidence
collection schemes such as order to produce documents. Although the order to produce
document list is still responsible for the collection of document information, there are doubts
as to whether it is properly achieving the legislative purpose because of the absence of
any sanctions against failure to disclose. Therefore, even apart from strengthening the
sanctions on the order to produce document list, it will be possible to strengthen the evidence
collection procedure indirectly through mandatory disclosure of document information and

by precluding the party from using the undisclosed information as evidence at trial.

[Key Words] mandatory disclosure, initial disclosure, discovery, doctrine of party

presentation, adversary system





