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20239 29 64 FEFIH3l(OI5t ‘T )= “ET S (Security Token) L3y -
F5 EAA PR (olst BES S hol=ERl)E Wakstolthh Eh Ad
79 18] gAMb gt 1A JFQ] 7HRMAL o] §4F B Fof| #et §E0]
FEE AL, 25A] YL 7R Qo] XE o golrkd) o]FE fejuets 7
Aol gt AAA ez volriar gl

E3h Eiuete) RS vtk S84 BEE S Thol=ekele] Ak
olojubzithd 202349 49 209 EU 93|04 A= 59 16Y EU o]A}3| o)A
291%]0] 20244 795 E AJ3E MiCA(Regulation(EU) 2023/11143)2] -3} G-A}
o Aew yetEnh

g6 B2 S 7el=lelA B2 Sdolsk “FAIA 7]&(Distributed
Ledger Technology)= &-8-3ll AH2AIRAY 582 TA2SKDigitalization) 3t 217 0]
ZHal FAHTEY ol “AE FHIL MR FH o] T AHEE WY Fefro]
i, BT FES OAE A PR SeE s B SH0|EE, G| RREA

o] qt& tiAelzial A e A &, dASddl we A SH

1) BB S /TR 2 /oA 9], 2 27 (Security Token) 21 - £-5 8714 ]
"ot 2023,
2) F91908), (M) AR AR 58] 1) o] 3k, 2023,
3) A A1 Al: Regulation (EU) 2023/1114 on markets in crypto-assets, and amending Regulations (EU) No
1093/2010 and (EU) No 1095/2010 and Directive 2013/36/EU and (EU) 2019/1937.

4) el o, ool 24,25
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5) T893 &, 919 &A1, 2%,

6) S5 ¢, §19] &A1, 2%

7) %A1 A Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU.

kg &, “EUS] ZHARA A A B AR, 8 A A 197 A1 5, ghakEg sl 2022, %
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TP Eshs 7P 2 7S diAlZRsAdolH, ofof whet tiAIZ R (T,
Fungible Token)¥} A E7=EZ(NFT, Non Fungible Token) .2 BEFFt} oyt
NFT= 5671419 diifeletal B7] o229 2a19] =ofofA= A|L|git.

QA7FEEZSY] B9 A8 &7 7ol = o AT BAE =N
(OECD)®} = Al5HHA=7|7H10SCO) &5 8 7[HE2 ST E(Security
tokens), -2l 2] €] EZ(Utility token), ZA|& E(Payment tokens) O 2 SLE-5},10)

Bpel Il olzd HEHAS mEd,

FAY Boolg A7 T AR $A A4 5o BIE AFSHE oIk
§91o) = 3 Jl=ehslel =2 34 A ol et fuele =
g AEoIt Aulol it G TKsob B EZORA £ oY £2S
SADHOLT) EAF WS AE 2 AUILE ol geHe Ao] A
2o Aol malw 2ol ojus WS AT ch AL 1

=24 B wgke] o s AgEE EFoth)
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9) NFT= Aol Al A= AL vl &0y FgAkat do] £ 2] T2 o2 A 4 AT, A 1

83 4 9100 THE FHARAMART} TSt} 2} ZPEIALS) AT A FEA = sk V) E AR 5 B
3 A Abako] v IS E8) 1 71 B AAIE Bl 4= glrks ol A B8 TAl2) tiarolekaL 1)
ok,

10) OECD, Taxing Virtual Currencies: An Overview of Tax Treatments and Emerging Tax Policy Issues, 2020, pp.
11-12; IOSCO, FR12/2020 Investor Education on Crypto-Assets, 2020, p. 10.

11) 10SCO, Ibid., p. 10. “Typically provide rights(e.g. in the form of ownership rights and/or entitlements similar
to dividends”.

12) 10SCO, Ibid., p. 10. “Typically enable access to a specific product or service often provided using a DLT
platform. Can only be used in the issuer’s network”.

13) 10SCO, Ibid., p. 10. “Often referred to as VCs or crypto-currencies. Typically do not provide rights(as is the case
for investment or utility tokens) but are used as a means of exchange(e.g. to enable the buying or selling of a
good provided by someone other than the issuer of the token), for speculative purposes or for the storage of

value”.
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2. U)o AT =] HAA v
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u] =8 o}Z] 2]3|o|A LHATE Qo] o]Fojx|A] &k Ae| 2 4], SEC(Securities
and Exchange Comission, &@dA Y L3])et CFTC(Commodity Futures Trading
Commision, A=A L2]) &F 718t Teke] F3o] dojukar §lckl4) SEC=
Howey Testo]] w2 ZHA] TS 7|E20 & slo] BExA R 24 ZUAS 7R =
Edo tsfixl= T B AIE AE3 Ao thE 7131 CFTC= 7HdAE
URkS AfF(commodity) O 2A AFEFA R et fFAISkAL Uk

o0&} eisto], k= AREAIIH Az Alode] FAA S 7IE> Howey Test
£ 7lHte g slo] SUNES 2FA o= Aot o7l o] & AHshHA nl=
O] FAMEE ol A&staat sk AE0] AR Ty =8 AP
AY AEAPSY S 12D HA7E vl=ol] wisl] Fof vl=A AR

Alo] A-gE7] ofFrf. offfol| A ofof thgt AlFAR}S ATk

2.2 O|= wHHdehl IE EE 2&: SHY0 HE 2F

ul=t HA Ao A= To] 22l Howey Testo]] whet E4 Aok SdA AJHE
wosich o= ZUH(the Security Act of 1933)-2 A2Z0f|A] {715 (securities)
O] A2 A <FEA}A CF (investment contract)S 7=, ALTHYL SEC v. W.
J. Howey Co. ALAO|A FEx[A k| dlidsl7] I3t 2HS AATOZ 4| (0]2u}
Howey Test) 78 ARRIoIA T4 o5 wkstal ¥ #-gof it d&57FsAd=
SEstaA} ok vl A do] w2 1) A3e] FAKthe investment of money),
2) 559 AF%(in a common enterprise), 3) ©]2]2] 7|t)(with an expectation of profit),

14) o)<, “E4 o] 5 u(Token Economy)©] QWTHA, S8R #1938 AB3E, =389,
2022, 71-73%.

15) 77, “7MAate o) A A AR 92 4 2] of) #Het 312 -SEC v. Ripple Labs, INC.& 541 0. 27, 7517
&R AT ARTA ABS, Shd it F%—M%‘ﬂ?i 2, 2021; WY AALE, TR WA A
0]} 3] FATFAIE FA 0 B, Ak A A4 A3 5, SR 8, 2021; SE
ISR B s o o g 360 Wah 9 WA AAEY, st AlS3 Y, g o st vy st
A4, 2018 &
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A AFRol, ml=2] SEC= ©]2{3t Howey Testo] wtzh 7HgAATo] S8/d=
THIEA wEste] SRAEE 7= B0 dsiAde SdEeR AR &
EZ 9 ICOR H== 47 weelE B2 SOl Aol sttt vbwol 1
o2 B2 HsiM= CFTCHro] AF2o2A sfAskaL Jledl, BlEZR] W 2419
EZo| Tt siFRity. &, = AAAA M= AT ES, T B2 12
2lE] B3t g2 7PN Tlsoll whE a4 e 37 S8R5 Al 23]
oJE Rk 7RIl FAA LA o A A AAS AL Sl AR S8

B8 7]%o] "t
2.3 RHAIRHHA EXpCIESHalo| bl

ARRAPR Az Alode] “FAA kS NE S vl= o] 29 Howey TestE

483 AolAE, 1 ARARIe 23

“RAAORE oIt EA BAXTE 1 BAAe} BI(CHE RAAE ZiHatt. of
3} o] Foll 4 ZThrre] FEAIe] BASE SAS L S ehelo] 2qs FEAY
o Arto] TE £ ASWE Ak] A7t BAE Slofch (A A4
A6

A3 Howey Test® 7|& FU7E Aoz Holif ©0]o]9] 7|tf’(an expectation
of profit) @74 523t ZfolFe] qtt. =, “Howey Testol A= o] <ol thglt ¢t
A 7Rt QLo EANE AREAE A FAA RS ol 9ol iRt g4 7tk
S 2 BESHL ‘FEAR Y] Aol whE ol A= Aot dErt FAP
7HA] Eo] Qlojof Btk & ‘Ao Hefrofof skl Ao ‘A E O Sl A
898k= Aoe.1D

AAZ SECS} vl= AP = 7R S o 1E wdd o, s eyt

16) Securities and Exchange Commission v. W. J. Howey Co., 328 U.S. 293 (1946).

17) ol g4, oY B, .
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A, “EIAE Aol AR W7 QA Akl Seolel e ko)
A} gl A9°S S AP H5Ao] e Aal= BUTR ol 3§91
i BAporE o] uae] S/l e R Ae] EAk} e

Holl Felska i Ao ofsfgck
b EEARS] Aol e o o]YfEeo] gle FEHE E(utility
token)o|L Ag|o]E F2lof tfgt ICO(initial coin offering) 2] 79, A Al E{FE0]
ool A= wEiRkeiof tigt Z|ef HA| “o]eje] Z|di*7} Y= Ao mA] FHdo] QI
T e, FY gho] HAA A= FAAIRSH =AY S sk = otk

18) & & & Balestra v. Atbcoin LLC 380 F. Supp. 3d 340 (S.D.N.Y. 2019)3} Solis v. Latium Network,
Inc.(US district court for the distric of New Jersey Opinion, Case no: 18-10255(SDW)(SCM)) S-o| Ql.oH,
T SEC HA|= Airfox AM|(In the Matter of Carriereq, Inc., D/B/A/Airfox Cease-and-Desist Order)
9 Paragon Coin Al&|(In the Matter of Paragon Coin, Inc., Cease-and-Desist Order) 5°| )t}

19) ol ool ., 765,

20) 59193 9, o) =A, 175

21) Fg992) 9, 9lof A, 185,
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2.4 Ol d=7{2He| Hlw

o~

S0 v|= AEA | H(Commodity Exchange Act) A|1% A998 “ArZo|gt A
o) ofsy Aleto] @A Ei= ulgol vffaks WE Auls, He] B olefolat Helakm
22) olg 2AR vETQL, ojtele W Aol 1Ql F AYAAE CFTCY
Bl AHEOR F8T 4 ke o] CFTCO| gafolehy Teivt A&7 2
ANZ Ao Thg IR T ALK A2 A0S T 2P S “FERA
F(ANZ), “FH= T8 23)(ARE), “AvHE(sAE - FiE - ke - o
AHE - AR - U R|o] ok BE 9 o] BES URE slo] AzsAL Ahgd
=, 7Lkl ol FARE Z)(AHB3E), “AlEIRA(EAMA B Al 4855
o5, S B AT 505 U 489 WEOHE), T i Ao - 2

- BAE A Tl Sk AFo=A FElFolar At Wil oJsto] 714 - o
A8 AT 919] O B A DR ste] dAs o
o 2 $2Me) ARAPYE ot PEANY LA Weluct A 78
b glonz, ghke] A WAA shelaE FA4 Sl AL 4E U
NzAare 2 A ol

[
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Ol

3. &4

A A ARE A e B2 HiFE2 SNl ZAEAY 22 A
el ZAE 4 ok 2Eu APl AEE BEEY] AT BEe AAIsk=
At S HAH O R sk B O] A 2 ARZAPTAS BRI e
2] ok mu} ol APEARHAY 7% xwol FEOR & ke Qi) o]F% =9
o HAA st A w=e] rATAE HEE7] o

T, wl=e] gPAEA o] RN Sl A2 obdth wl=e) A9 54 B it
S Tk Heho] SECeF AP ARp-2 o2 Rhigof wet Ao Erto] BRI,
=, SECO] frislia} ApRe) e Aol met 57 Bl digt SdatA| 28 o477t

22) 7 US. Code § 2(a)(1)(A), “The term “commodity” means ... all services, rights, and interests ... in
which contracts for future delivery are presently or in the future dealt in”.
23) LabCFTC, Digital Assets Primer, 2020, pp. 23-24.
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Al Fejaleke 1 E 4A ) BAo] 3 5 FeAEIAL o, BEA
o A AE Solzu MIFIDI 5 7% F84E A1) 218 thyol ki 43I}
(R 9)20 TAH O MICAL MIFIDIVFS] S84, o3, 7232, 3535
AAB 2 s gk A, BE AR, AT AE S AN A9

sk QekARzE AW, et AL FEA B FAeh TR} Q1] F
QPgI EAAR 0| Fako] A7|Hek weh ol FATUL WF] 5 71E

o FEFAAAR AT 4 gl ADS 7H AR MICATH: HE A4S
WISol, 7120 F4HAS ZHAE Aol skhagatel Aotk

z, A2 7160 Sl w729 B8 WA UERE TN S g
FARE A RebE ST, ol Alzo] BT RN FUYT, FALA
29 BAFARE, F AR Feb) $Y GRS Sasta $Y 2)aas
ch AT TAIE wolo} Gtk YA ofefell, 7129 FETAES YA stof
A I AR HES ERstel ARsl MICA T4 842 AFo]t

webs MICAS] RS 7|29 S840l 24T 4 gl 7HgAkate] st
AGE|12) 1 S TN UK Fxe} v S A PO R ARerky
ofe]l wek, MICAL 243 E29] 28jo]% 310k FABA 08 e feeeE
SRR A ABkick 53], MICAS] 13 ofgo] Aelol2aEARS 4 24
sp =] TR FHY AER 2ol 9l Al 2L W k)

25) iz HFFIHES Regulation (EU) 2023/1114= 7] 02 A&3tgich. 59 g-ofel diet gh=rof
Y o)fls ol AT “EU JEAAIAE MEQ(2022. 8.)& =3k

20) “FEARIZ0] U FHAY WES FY A T AL % FY A Do |utefjof b
7]< F#o]ofof gt} wlebA Directive 2014/65/EU [MIFIDI(FS4EA A ) AAH] A4z
A1E A1550] Holof wpa} F-GEAAFE | ssts O EAAF E Directive 2014/49/EU [DGS
(FESA =) AT Az A A3 Aojol whel dflgo] sfgshe Gt T B
ol Aol AHg-E= 740l A §lo] Directive 2014/65/EU[MIFIDI] @ Directive 2014/49/EU[DGS] 5
71E9] dRHE FHAT HEC] uhe FAIE A% A-&dotof Ptk B FEFAFEL U
A o AR 54 71 ¢
€ B¢ FEFAEL FUsHA FaEoloF Atk o]2dt dEAES o] Ho] ofd FH AT
TEA R A O] A& Wolof FTE(MICA i 9).

27) ©, CBDC: A|¢JEth MiCA A& 13 Fx.
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MICAL 7% WEO) Aol ofa) £4E 4 gl 7R % Ado| 2ol e
ApAakaE 7 B S(Asset-referenced token, ART)Z} Z 2|3} &-Z(E-money token, EMT)
oz FrEste] AR £3E FEEEED 5 oY TMIAMES AMIEAES
W A ED olele] JIBALF(ols} Vg EZ)oR Fielo] ZuHoR T4
Frh o]FE MIiCAS] FAItHA-S Hla ] Agsith &, 1) AYE 5= e FA7t
ZAjel1 2) 7120] Welz AT 4 g vARE LS S0 ek

kb AR 4= Qs FAIRA WYAE FAstAL HIESR] 5 AT EEERt

3. ZHol& 219 M &7

FHSYSY(ECB)E AAY B 5 2HolEARI disf 7Hx]9] tAE &9
2, 54 55 YA 55} uiadle] dejE A5 gon, 033 ergsie] Se)
Aol o3l Teie EohE EAT AT S Hassieln sk Aol 4o
bohan) 2, sselol2 Flojeh MRl ABAUL EE AN T2 A 12
b lzApE glo] T 7bAE SbgAIT)E HAUES AR sHkRpte|Tha)

v zorog)o o]yt AHo|EHL 1) EZ3HE X}H(tokenised funds), 2) £
2 (off-chain collateralised), 3) 2#|¢] B 3(on-chain collateralised), 4)
£ F9¢l(algorithmic stablecoins)?] Y| 7}A|& JLE3ICE33) o] &3k
Hlol& ZS SHsh= o] F3lIA|e}, 2Holex ] HA4A7t 23y
el HANHS 7HA=A] o f, LEolE Q19 wefet -0l

I =HA=A Al 7HA] 710l s AT

29) AW, “F=E AH ol ERS A T A5V Ao gt A - FdTAAAE
(MiCAR)SHS SHl o2, S5 aT A8 A32%, =81 shal, 2021, 97%.

30) Pierre Ostercamp, “Stablecoin Regulation: EU, UK, and US Perspectives”, Available at SSRN 4038843,
Elsevier, 2022, p. 16.

31) Dirk Bullmann/Jonas Klemm/Andrea Pinna, “In search for stability in crypto-assets: are stablecoins the
solution?” Occasional Paper Series No. 230, ECB, 2019, pp. 52-53.

32) AR, 9o =, 52%.

33) Pierre Ostercamp, op. cit., pp. 4-5.
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A2z NZAAE 518 x| wzad Apea)

ofgfjoll A A& A ejot oA A EAAA T, MiCAQ] “AMIEAED S 2273
& &(offchain collateralised)o]] t-3-3tct MIiCA Q] ‘AR S| B2 2 EE3}F A=38
(tokenised funds)o]] th-3-8tch MiCAE= AE|o)E FQl & AAEAEET} AR|SH| &
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[ Abstract ]

Legislative Direction for the Basic Act
on Virtual Assets:
Focusing on the Implications of MiCA

. P
Kim, Bomin

Park, Sun Jong™

Recently, E.U. has finally passed the MiCA regulations for crypto- assets, and the U.S.
is also preparing to enact comprehensive legislation for crypto-assets while applying existing
securities and commodity regulations to them. In Korea, National Assembly also
promulgated ‘the Act on the Protection of Virtual Asset Users’which mainly focuses on
unfair trade regulation and protection of user assets. Also, Korean government and Nation
Assembly are preparing the second-stage regulation act for virtual assets.

Accordingly, this paper examines the direction that Korea should take in its legislation
on crypto-assets. Firstly, it points out that the U.S. regulatory approach to crypto-assets
is not suitable for Korea’s legal system and explains why the EU’s MiCA approach to
regulation is more appropriate. To do so, the key points of MiCA are outlined, and further
analysis is conducted on the legislative principle of “same business, same risk, same
regulation” to propose three detailed principles.

Based on this analysis, the paper presents a specific legislative evaluation model for
crypto-asset regulation: 1) Assessing the necessity of being subject to financial regulation,
2) Examining whether the crypto-asset can be covered by existing financial laws and
regulations, and 3) Only when it cannot be covered, selecting and applying the three
sub-principles of regulation based on the nature and characteristics of the each crypto-asset

to derive a specific regulatory approach. Lastly, the paper proposes a regulatory approach

* Lead Author: J.D. Candidate, School of Law, Korea University
** Co-Author: Professor, Dept. of Law, Soongsil University
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for Bitcoin as an example of utilizing the legislative model presented.

[Key Words] Act on Crypto Asset, Crypto Asset, Virtual Asset, Digital Asset, MiCA,
Stable Coin, Utility Token, Bitcoin





