QUZHHSL | RSTS Ilkam Law Review

Vol.57, Apr., 2024. pp.417-455
The Institute of Legal Studies, Konkuk Univ.

2uld Ao|Ey|H e AAAIFAY 2A)<]
HT =9

A Competition Analysis on Mobile Gatekeepers

Choi, Yo Sop

2 5t
I AE: meked Al B oA A IV, ek A Al ) A
9 o AuRA W
L o9 A A 9% BEAAN: V. AR
SUAY AR FHOR
I mekd A 4 B4 G A
SREVER S

ji:3

oft

A2 A S0l =2 =il ot 53], HAE A |

et 7] & A o] 283 Aol s A g 2 1 Al Zto] 3ol -2 A2

AE M ES =937 = gt shA R et & 2ot A A A= A &2 2 2 3138t
em, ol2fet 5L FAE A T dl L HojoF At A, 2L HAE

HEY T2 Z2 A A BT, RA ML Bz RAA B 29 S oL, A A A1

2], ERES] AU A E DA 7143, AAH, 4815 2 4Fo] wejs ofof Gk of

L R

https://doi.org/10.35148/ilsilr.2024..57.417
E319:2024. 3. 31./ A= : 2024. 4. 23,/ AAEA L: 2024. 4. 23.

* o] e R AN £ U] A A0 202319 AT A AAACTI A A 1 AL
3 A Bl Tk A7)l A A UL Mol sk AR I A3 Age] AR gL 5
W oba}oey.

#5 o] Q7= 202481 = Shr o] ol Bt AU shs A H] o] x| o] o]5to] o] ol Hrt.
s WISLaLAL §hatel ol rata FA| x| st s

PhD in Law. Professor, Graduate School of International and Area Studies at Hankuk University of Foreign
Studies in Seoul

K

C

oX,



418 a4 51 =

2 2452 9 A Fala wEo] vk 2 YAE Zopo A A o] A A F 4

S A A Sk A2 A k. wEhA mepd Fofeh g2 t X e A o A Alo|E
713 2 @A A 7F At Aol o3l oA BA AIRFE A Al S8k A2 - whEkA A
ol YA LA H(DMA)Z Zol, FAEA gl BASH H ZAADY #H7|E2 HA
g AR Al A o] 72 4 Ao RN FFE € Ak T ER AR FAHAY
BB S ), FEFAN AITEH 2 (&2 02 Qs YAE AHAE
Aot A E 87 Atk HAPH 0 2 AN 2 M2 5ok F2 Ak o] st A T
Aste SHEAE 2] Hsl dAstAt TR, uhd AR A = A o] EFof ot
2t sk EofoH, Butd Ao E 7| of 3 97t AAA A A 25 B 7= B85
e S&3] 71E FA A 48] 7ot vhik, FA Bukd A A ol A o] A A g <]
EA7F A o A of 2 IpA| 7} E 2L Qe Ao] Abd ot mhebA 2 A
P A =2lshe 2 P°‘ A 24WE2 FF et BT =l FAAFE A

T

Yas e w712 e At B Fuvk P 4 9 Aoltk

[FHI0]] ZHE, CIXIE MelA|, 2HIY AHO|E7|H, CIX|ZAIEY, = U= ZHtY Hel
A AZHT 20N

1. NE: mriel e B2 OAd Agwel ko

At 20239 12¢of] FAANADL(el8E )= (P ERE SHEAE
Hi(olsh BASA) AF2S daestl e, o &t welsto] A =
A g molr) o RolXIL ek (F)AASAEE $UAT ALY
(Digital Markets Act: DMA),;3)2] W-&3} GAlSE FEo| wWrl4 t) XA HS 7
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3 o] AL woto] whJEl %) ok, T4l “EEH(conglomeration)’ £74< E§-alIc}. Thomas
Tombal, “Ensuring contestability and fairness in digital markets through regulation: a comparative analysis
of the EU, UK and US approaches” (2022) 18(3) European Competition Journal, p. 476.

6) European Commission, “Commission opens non-compliance investigations against Alphabet, Apple and
Meta under the Digital Markets Act” (25 March 2024), <https://ec.europa.eu/commission/
presscorner/detail/en/ip 24 1689>, accessed 30 March 2024.
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7) Ibid.

8) CMA, “Mobile ecosystems market study: The Competition and Markets Authority has completed its market
study into mobile systems” (10 June 2022), <https://www.gov.uk/cma-cases/mobile-ecosystems-
market-study>, accessed 30 March 2024.

9) Commission Notice on the definition of the relevant market for the purposes of Union competition law,
C(2023) 6798 final (EU Market Definition Notice).

10) e, “OAd A oe ZAHE A= AR, et A27d AL, Qlstdieta
Wk LA 2024, 215-216%.
1) 3489 94 A2021-329%5 201647254, 2021.12.30. 224, 919 =&, 194%.
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12) 349 912 A)|2023-1035 20204 7+1764, 2023.7.20.

13) SHoAge] A= &3 PyAste], A WA 235 T2 [Case 26-62, Van Gend and Loos
ECLLEU:C:1963:1]°] 3lt}.

14) Paul Craig and Grainne de Burca, EU Law: Text, Cases, and Materials, 70 edn, Oxford University Press,
2020, pp. 26-27 & 1035.

15) AES T 229 ZAAH AP 2 [Joined cases 56 and 58-64, Consten and Grundig v Commission,
ECLLEU:C:1966:4170] 31t}

16) John B. Kirkwood and Robert H. Lande, “The Fundamental Goal of Antitrust: Protecting Consumers,
Not Increasing Efficiency” (2008) 84(1) Notre Dame Law Review, p. 197 et seq.
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19) T 3}o], [Giorgio Monti, “EU Competition Law from Rome to Lisbon — Social Market Economy”
in Caroline Heide-Jorgensen, et al. (eds), dims and Values in Competition Law, DIQF, 2013, pp. 27-66]
A

20) ARG FHP Ade FUAY AYRAIH FRF ulE 2 Rober
O’Donoghue and Jorge Padilla, The Law and Economics of Article 102 TFEU, 3™ edn, Hart, 2020, p.
77.

21) Yo Sop Choi, “The Rule of Law in a Market Economy: Globalisation of Competition Law in Korea”
(2014) 15 European Business Organization Law Review, p. 431.

22) loannis Lianos, Valentine Korah and Paolo Siciliani, Competition Law: Analysis, Cases & Materials,
Oxford University Press, 2019, p. 98 et seq; Roger van den Bergh, Comparative Competition Law and
Economics, Edward Elgar, 2017, p. 115. £3|, ZRAH 2] &2]o] t}okst A4 A4S & o=
Z3Fsteh= o)A o] It Ariel Ezrachi, ‘Sponge’ (2017) 5(1) Journal of Antitrust Enforcement, pp.
49-75.

23) Giorgio Monti, EC Competition Law, Cambridge University Press, 2007, p. 23.

24) Catherine Barnard, The Substantive Law of the EU: The Four Freedoms, 7™ edn, Oxford University Press,
2022, p. 35.

25) Treaty on the Functioning of the European Union (TFEU).
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57 (faimess) A8 AlO]E7|H Feof =& St Ashy|E ik wdsto,
[Pinar Akman, “Regulating Competition in the Digital Platform Markets: A Critical Assessment of the
Framework and Approach of the EU Digital Markets Act” (discussion paper, 2021), p. 22,
<https://papers.ssrn.com/sol3/papers.cfim?abstract_id=3978625>, accessed 30 March 2024] #a1, ¢-2ife}t
TAANE 4 BAT A0 AL Ao S EL o] B4 U A4S S0 2R
ol5tolAof FIThe o]Fo] Wrk. WeL/FWa, AA, AISH, WAL 2024, T3,

27) DMA®Q] ‘At olehs 8-S AAIBH A1) %A% (contestable market)’ ©. =2 ofsfjd 4= Qlr}.
utebA DMAS] ZJeh4] A2 3] E-9i-d(hitand-run) o] 7heet AR-E AT AL 2 ofsid =
e

28) Nicolas Petit, “The Proposed Digital Markets Act (DMA)” (2021) 12(7) Journal of European Competition
Law & Practice, p. 530.

29) Oles Andriychuk, “Shifting the digital paradigm: Towards a sui generis competition policy” (2022) 45
Computer Law & Security Review, p. 6.
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30) Imelda Maher, “Competition Law: Convergence through Law and Networks” in Paul Craig and Grainne
de Birca (eds), The Evolution of EU Law, 3" edn, Oxford University Press, 2021, p. 826.

31) Anu Bradford, The Brussels Effect: How the European Union Rules the World, Oxford University Press,
2020, pp. 1 & 99.

32) Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act) OJ L 277.

33) Proposal for a Regulation of the European Parliament and of the Council laying down harmonised rules
on artificial intelligence (Artificial Intelligence Act) and amending certain Union legislative acts (21.4.2021)
COM (2021) 206 final. 202413 49 @AY, QAFALSHIS FH | FatElon, o]A}3)
(Councih)&] Aol wa} 2F Rek W-go] egd Aol

34) Small but significant and non-transitory increase in price (SSNIP).
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35) Johann Laux, Sandra Wachter, and Brent Mittelstadt, “Taming the few: Platform regulation, independent
audits, and the risks of capture created by the DMA and DSA” (2021) 43 Computer Law and Security
Review, p. 4.

36) DMA A3z A28k

37) European Commission, “Press Release — Digital Markets Act: Commission designates six gatekeepers”
(6 September 2023), <https://ec.europa.eu/commission/presscorner/detail/en/ip 23 4328>, accessed 30
March 2024.
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39) European Commission (2023), op cit.
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A Competition Analysis on Mobile Gatekeepers
Choi, Yo Sop

We have seen certain benefits like dynamic efficiency and shortcomings, including
anti-competitive outcomes, in several digital or mobile ecosystems. In particular, some
critics argue that the existing competition law cannot be effectively applicable to prohibit
anti-competitive conducts in mobile ecosystems, which eventually led to a discussion on
a new digital regulation, such as the EU’s Digital Markets Act (DMA). However, before
considering a new regulation, it is essential to understand that digital ecosystems, including
the mobile ecosystem, continuously evolve. Among other things, we need to examine the
structures and frameworks of digital or mobile platforms and their competition improvement,
the alternative or supplementary services, the potential market entry, the technological,
economic, and social elements for competition and their survival. The elements above deeply
relate to dynamic competition. Nevertheless, it is not easy to predict when and how
disruptive innovation may occur. Likewise, it is unpredictable whether the current power
of mobile gatekeepers can be limited by new entrants and competition. Therefore, an absence
of economic analysis on competitive constraints and a lack of assessment of competitive
effects, as shown in the DMA, may generate various negative effects on disruptive
innovation. It is thus necessary to study the evolving digital ecosystems in order to have
effective competition law enforcement and to establish a sound competition policy.

From a historical perspective, competition law has developed to solve the monopoly
problems that stem from the newly developing industries. The area of mobile or digital
ecosystems is also part of new industries. Therefore, it is possible to apply the current
competition law to any anti-competitive conducts, including those in digital ecosystems.

Recently, the topic of competition law for digital ecosystems has become one of the difficult
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issues. The study on digital ecosystems in Europe and the UK may help the Korean
competition policymakers develop an appraisal standard of competitive effects in digital
or mobile ecosystems. This work focuses on the recent development of analyses on digital

ecosystems and mobile gatekeepers.

[Key Words] competition law, digital ecosystem, mobile gatekeeper, Digital Markets Act,
CMA Mobile Ecosystem market study



