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[ Abstract ]

The Standard of Judicial Review on the
Promotion-exclusion Actions Against Civil Servants

BAE, Sangjoon’

The Korean Supreme Court’s recent decision, “Supreme Court of Korea, Decision of
4 January 2024, 2022Du65092”, suggest a distinct turning point in the Supreme Court’s
existing legal principles by concretizing the meaning of Art.7 of the Constitution. According
to existing legal principles, it was required to apply tremendously relaxed standard of judicial
review or relaxed intensity of judiciary control on promotion-exclusion discretionary actions
against civil servants(Supreme Court of Korea, Decision of 27 March 2018, 2015Du47492).

Thus, when promotion-authority holders exerted “the tremendously excessive discretion
permitted by court”, it was liable to exert the discretion arbitrarily, abusively. Furthermore,
civil servants’ chance to have any promotion-exclusion discretionary actions reviewed
legally when their fundamental rights to equal opportunity of promotion are violated by
such a promotion-exclusion discretionary action have been limited significantly.

Nevertheless in this decision(Supreme Court of Korea, Decision of 4 January 2024,
2022Du65092), the Korean Supreme Court has held that, for the first time, “No unrestricted
discretion is allowed in the process of preparing a list of candidates for promotion or
reviewing and deciding whether to appoint a candidate for promotion.” The Korean Supreme
Court’s recent decision made it clear that promotion-authority holder’s discretion should
be limited by legal-binding force derived from Art.7 in the Constitution of the Republic
of Korea, career civil service system and the principle of meritocracy and performance-based
system.

The legal meaning and principle of “Art.7 in the Constitution of the Republic of Korea,

career civil service system and the principle of meritocracy and performance-based system”

* Rapporteur Judge, Constitutional Court of Korea
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has been concretized by Constitutional Court of Korea’s decisions, especially reviewing
about the Constitutional Right to Hold Public Office(Art.25 in the Constitution of the
Republic of Korea). this is referred in “Supreme Court of Korea, Decision of 4 January
2024, 2022Du65092”. It is necessary to develop the contents of the Korean Supreme Court’s
recent decision, “Supreme Court of Korea, Decision of 4 January 2024, 2022Du65092”
into general standard of judicial review or intensity of judiciary control on

promotion-exclusion discretionary actions against civil servants.

[Key Words] Civil servant, Promotion, degree of judicial control, Promotion—exclusion

action, standard of judicial review, Abuse of Discretion, Meritocracy



