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BAE AL of| A = FMS 7| oFo] JALE] R] b2 Aol A -2 uhete} vl = =G A 142 9
o) Zp A of kg EA o] AT S uehs AES AT Lo 2 A7 e, v=
FAA= ALY BEAS Fsts JAAE A Yo AlEFck v
A A2 o)A of et go] A A o) A Ghrha ksl &5 = W ol A

A k. o] ALAL FMS Tl ghol7ha) 2 A jebd wakehol 238 WAl s ojul 7}
2Qa3hE HojEo

Blenheim ARAoAl= AFw e HAoA AT EAA <=5 HA R (Foreign
Sovereign Immunities Act, FSIA) 2]-& o] 5.7} A o] & Qi) )= HYL AE=n Ho] =27}
THAEE Y deto g o] Roj Ao g ATt o] E AT TFLR {PTOW oL o=
HHEA S A o] AbHS AFu Aol A &= A7 A A 9jet vA U St T2
gt 2 FrhEE, Syt AR A a5 39 e HA AR E8E

$-2] U Blenheim AbA 3 22 ALl 2 53 90 21 FMS A okt 4% 3.9 of 4] 94
a4 9l WA B H S v B et ok tbibA = oA A Al uhek o] FMS A
oFoll A AI37-0] 2} o3, et BA, 9| ZEAWAY A§ o] R 5 Ws] BAjska, F
ApolUt F A0 2L TR 54 ol RS B e o] o] o) g mE T S gl Mk
uheishs Zo] Fasith
ZFH0]] CHRIZAMEIDN, AFSEHEtE, AFEMH, M3Xt 0|20 2ot HE, ZEoxd, 2=

FHEANH, At

e

WS R N EE BE, Boky B4 W ] el Gelg ol o] wafs)
= tj)AFRT(Foreign Military Sales, ©|3} “FMS)HA=E 29GstH,D o|&= o]z
=AHFE H 20 2}a(Secretary of Defense for Policy) 33 3o Q= AHOIHHE <
(Defense Security Cooperation Agency, DSCA)o| A 2|3} QJt)2)

= ko] Adf A3t W ul=o QbR o) FAS RACR Sh= FMSE 7|
E NRgEe] o, AAF QA FA] FHoll i AE et AS AReE,
AR A A= YAl Aol dadstr] H8 d=r2 vES 18 ==l
AR EARE FSHaLY) o] foflle A&A 0 ul=o] AL 2] XY 7S FEf

1) A4, A4 SALANE, Fgok, 2020, 237%.
2) Department of Defense Directive, Defense Security Cooperation Agency(DSCA), 2012, pp.1-4,
<https://irp.fas.org/doddir/dod/d5105_65.pdf>, ZHML: 2024. 4. 11.
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sHAENA FeEt 2 FAF AES AFslitthy
FAAAE A7 vy} QA FAFEHL AAPE FHERL Qe $Euetss
1953 102 12 HAH shujalsure|zome E3) u|ato @ RE] BAF A} Y22
Hko 1} 9l om’) 1973 ‘HFJALQof| WE EWz AW AR 19794 dhu| g}
AP E 24 10) T8 o) @] EAFR | R} (Foreign Military Sales Credit)s}ol] u]=+X%]
< 23} grojE A Adatelo] Al vl kil
2008 10Yofl= wl=roll A ghmizt AR R A3t 4

ﬂll

AR
AR ZEeh o] ARHUA FMS 8 ol 4918 STl ujet 0
57 2 71 Bl A welo] golslom ) @A Seluehs F-35 AE)E
MRS AR 5712 PMS AoRS B =9 % S9skn glrke
3) Ibid

4) See. President Truman’s Message to Congress; March 12, 1947; Document 171; 80th Congress, Ist Session;
Records of the United States house of Representatives; Record Group 233; National Archives.

5) 19509 649 259 H39 7E FLE AZE A=AAE AVE = v A= oS
SdsiRen, o PRGOS = 22 3 649 279 FE| 75 Xl e AF ¢ =4
Fatol QHA Y 35S 9% Y25 /A FAFSolA ALSHEL, vFY F= stofl FFALA
FR7F AR 53 ] FHo tigt AE 2dE AAISHTE UN Doc. S/RES/82-84 (1950).

6) U.S. Department of State, “U.S. Relations With the Republic of Korea — Bilateral Relations Fact Sheet
Bureau of East Asian and Pacific Affairs”, <https://www.state.gov/u-s-relations-with-the-republic-of-korea/>,
AXMA: 2024. 4. 5.

7) 3A AL« v)gEA7Eo] AR Z 9P (Mutual Defense Treaty between the Republic
of Korea and the United States of America)o|th. & ZoFo| T3t AA|3E &L o]5-Y, “o|&ut AH7)
stolgrej o) g o) A A A, daket A A073, F=GAATE], 2018, 449-450% Fhal.

8) 1956 HEl L-2jugl= n|Z o2 HE ABH 29 3,000 G o FAZAIYEZRE Hgkom, 1954
£ 196171 $oliiohis 13of Boo0%h FEi9] FAURS BTk PALAR 1%, 4

) =9 FAFEZ”, <https://www.archives.go.kr/next/newsearch/listSubjectDescription.do?id=006387
&sitePage=>, 7MY 2024. 4. 15.

9) AL, 23 AAZAAYE AT 2
AARAL AAEHA =9t A% _‘7‘— 2717124, “HPT]EVHH/\}‘{]” <https //www archlves go.
kr/next/newsearch/listSubjectDescription.do?id=006222&sitePage=>, A Q: 2024. 4. 15.

10) FEF, “FAALS] g WSkl gt WA APH JA, SAHAT 2268 A2, ASIAHAT

4, 2019, 37-38%.

1976 d7HA] th SJLAPRmzt @] P o= U= oF 69 289 JHe = F-SEF, F4DE, ShE

St mALY, AHA] vAY 52 4=9]3}9 T Sudderth Steven, “United States National Interests

in the Republic of Korea”, Naval Postgraduate School, 1986, p.84.

12) H.R.5443. - United States-Republic of Korea Defense Cooperation Improvement Act of 2008.

13) U.S. Department of State, “U.S. Security Cooperation With ROK”, <https://www.state.gov/u-s-security-
cooperation-with-korea/>, A Y: 2024. 4. 15.
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FMS A7} Aok Faff 7719 22 A8t ofe} A deks SHo &
w AR} 7ke] EAlo] ubAYEl &%)} Qlar AA|E S-ejueke FMS Ak ysto]
A

ul oAl o] AZIE vl QAN ole} g WA gl Ul%fﬂ 47g0]e19
o ZollA FMS Tl Aokal il 7| RAl WA AxE 7o) Avni,
Ao sapon Ul% wel ow At %mr %EMEM PMS 9 45 Lol

. gezarme) 54
L EMSS] 0 2ASH Be) A A2 2%
FMS= 1]=2] o]3lofA] 1961 ol AFE o= =R (Foreign Assistance Act,

o]} “FAA”)Z} 1976\ §-7]1525A % (Arms Export Control Act)!6)o] 2J3)] 23]

EA 117 FAHEAKdefense articles) 2! 74 (construction), -8%(service), S5 &

14) U.S. Department of State, “U.S. Security Cooperation With ROK”, op. cit. $2]4gl= FMS A =&
F5ll F-35 AFEHARREY], P-8A s d2A7], |EZE 45 4 TA-3 WAL AlLH, %Et“
33 79 FF7) KF-16 AF7] Jagels, oA & ARAILE, sk vlAd 9 AH-4E &
A71E S5

15) FMSe} AT Sfjof] A7 thFE-2 LA AlZbol A thRo( A, FMS Zid 3t A}, A3
4 A ARE R Stk QA E, “HYZAEAI =S e S8, FAbET ASTE,
= EAFE S, 2009; FFE, “Hl= 9] thZAMRUH(EMS) A= o] g 2 9] oS,
Tt Ay TR=w, T3, 2008 =

16) Congressional Research Service, “Transfer of Defense Articles: U.S. Sale and Export of U.S.-Made Arms
to Foreign Entitles”, March 23, 2023, <https:/crsreports.congress.gov/product/pdf/R/R46337/5>, A Y:
2024. 4. 16.

17) W= FMS @Al o= BR 52 DA SoA v= WolA Aibd ZeEx 4 & gt
Szl QlolAl FAAS] a2 FotelA] ElT ohEe %4 @ (Exceutive Order) 136379 thet
n )55 A 9 UsE FFATK Secretaries of State), =T Secretarise of Defense), A4
(Secretaries of Commerce)5°0] 7|5EEA Mol oAl ‘FHEA W £9°9 & 2 o|HS
%215k} Federal Register, Executive Order 13637 of March 8, 2013, Administration of Reformed Export
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(training)S A|L3tc}.18)

FMS ®42 mj= g 27 o= thAlske] ml=9) Aot 214 Aloks A2
sto] 7] Bl AE|AE Ffstal, o] & Fufl=oll Alsshs WA190]7] biE
o gnel u3 FoedAeRs 1 A o1 oF=th et FMS H1e 4
ol2oiAltz AdfelA el ol R Aloke] HHR AR B 4 QL
ulF 2edAlel 4R Aok BAS BA ghrh20)

FMSS| WAl Tofte] A Slghe Afo] W She R7] AlAgolL Au|Ad
B A U, U D AR S Agete] mBYRol A FekiA o
Aok 27& 71 LA (Letter of Request, o]5} “LORM)E 1] 3+9] Sherugle)
=(Defense Security Cooperation Agency)ol] AE3dl+= Zojt}.2D)

1.1 F0i=22] L&A (Letter of Request)
LOR-Z Frufj=ro] wl= HHof| A|l&sh= 54 A=, A2 '”9'-9} J‘l——rLE k)
AGdhz a3 93 3t o= d&
o, o] S A8 W7l flsl Bagt 5L HHEE 3140}% 735l AREE
o}2) E3H LORE Hajdl FAlo] M glov], Eagh A oo B4 tEa)
o= ARl AlEdles S 4= Qi 230 FA3) 9 vl ZR7E olE A
She o ek Husk EakEol glojof Brit Mok thAl ) LORE Tujstel
= A=W E7] dfel 1 FAE A5k
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18) HFA, “uPALEE X*Hﬂ(Gtonai ATz U FAAe ofne} Ade EHo R BAug

T A14Y A2z, FFREIEFHEI], 2013, 131%.

19) 22 US.CS. § 2762.

20) See, Heroth v. Kingdom of Saudi Arabia, 565 F. Supp. 2d 59, 62(D.D.C. 2008) hereinafter: Heroth.

21) U.S. Department of State, “Foreign Military Sales: Process and policy”, <https://2017-2021.state.gov/
foreign-military-sales-process-and-policy/>, A Y: 2024. 6. 5.

22) SAMM at C.5.1.1.

23) SAMM at C.5.1.2.1.

24) SAMM at C.5.1.2.
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Tif=-2 LORE FMSE #&|sh= v|=rd- - (Department of Defense) 415} =11t
H &2 =(Defense Security Cooperation Agency)E F+8 FAIAH R st A|Z3]of s}
A, AR s A vl=eiARTell 917 QHE Y ARFAx(Security Cooperation
Organization)2} Q15%=-e}| 3 oF Al (United States Indo-Pacific Command), -3 A4
E(United States European Command) 5 H9]t2] XY Al E(Geographic Combatant
Command)] #|Z3tojof ahch.25

“tHlol X & & <H(Defense Security Cooperation Agency, DSCA)S “Lufj=t o 2 HLg]
HIikS LOR(Letter of Request, R FA])S vlg o2, % 3|70 A3t AXES

AHS7) SAa) FMS B QR FFSHE FASR olF oluUrh ofn) FMS

of digt 2o, Q% M5 A7) 5 chere Al AR A 52 Sel )
pne o] AAQAS FYA YA ABHoT RS

gl el g ol whEA]
FMS A} o]de] 1] 37} AXjsls 2] Fejslolok sjm, ]S whEA] Sayet
Ae AEsof sheh)

1.2 &k 2 SLtM(Letter of Offer and Acceptance)

A]

ok

rr

AE
At

t}.30

o

LORO| Al&E &, vl=r AH= QFE F7y AulAE Aled 4= 9
& AoF "l LubX(Letter of Offer and Acceptance, ©]3}, “LOA”) %<}
A

TS of WelA] ul HRol Westol HF A 2AS PO

-
=

25) SAMM at C.5.1.3.

26) LOR-& n]=9] oFR &2 7| 34(U.S. security cooperation organizaion, SCO)l| AE3}A =g UHtz o
2 FuiE dste 7719 vl A Well 9l =3 d = =(Office of Defense Cooperation) £
) ZHE AFs) o 2] @< (Defense Security Cooperation Agency)ol] 2 F S A &3t} See. Defense
Security Cooperation Agency, “Table C5.T2. IAS Authorized to Receive Letters of Request(LORs)”,
<https://samm.dsca.mil/table/table-c52#DSCA>, HA]Q: 2024. 4. 16.

27) Congressional Research Service, supra note 19.

28) Defense Security Cooperation Agency, “C4-Foreign Military Sales Program General Information”,
<https://samm.dsca.mil/chapter/chapter-4#C4.3>, M. 2024. 4. 16.

29) Defense Security Cooperation Agency, “End Use Monitoring”, <https://samm.dsca.mil/chapter/chapter-8>,
AMA: 2024. 4. 5.

30) See. SAMM at CA4.



EESEBERE R D SEE

tlsr A= LOA 2H49] A T oA LORS Al 7HA] 82 FFish=tl, 34,
TFj=o] 4 5F WEE ARAE B8 7lstt A9 2 F(Defined
Ordery .2, &4, 54 WF2 F5olu AH|AE T Aot oA FAIAQ] 55
oy = 1 lOW oL Fishs 57l FE(Blanket Order)’ &2, AA], =
o] W8] Fg AlLHo] ofste] miTt AaroA FE 9 suFe] IS 4 U=
k= EX]Z:F:,‘ = A A 2K Cooperative Logistics Supply Support Arrangement,
CLSSAy 6. &2 JLE3S)31)

LORo| +-&2ke &, FMS AR AloF ypge S=2lskal #ejsty] ffsf = det=Ad
)X AE(Defense Security Assistance Management System, DSAMS)-S ©|-83}¢]

Aloko] AAFE 7] 4 ARl WA AR S el ol uioR Fula
o 43 LOAS| 2hS 2HRELD LOAdE Tulto] u]5tomne A Bure
TrEAL S, D89S 2] SAoE ARk, mlar RO AP AW 2
glo] o5 APRAIA afdolu Hide oldstA] ko, uls FE7} AlFgt
A 5L o2 FASoF ks WEE EETE3)

LOA A4 o|%, FMS A¢fo] dAte]7] 7tA] wtpaAte] 54 Al S5
7 9 odE 7Y 55 2 AloF 20 s FARRE 1Fe] @At K=
Z|F2 o2 FMS Alofo] Al A= = AR= A= W edA2iE 77 £
e AHIAS AR Ffste] o= Aol dufsiAY, vl i 5 A
of $E5H Hrf3)

FFA g, v AE= F7] ], = 714, FMS Aof o] Zagt 3%
H]-8-(Administrative cost) @ AF FARE2] 93 H]-&(Risk cost) 5 AFE5}o],
o] WtYTr & LOAE Fufj=of A3

oE

i

ol
-

31) See. SAMM at C.5.4.3.

32) Department of Defense, “Defense Security Assistance Management System(DSAMS)”, <https:/
www.dote.osd.mil/Portals/97/pub/reports/FY2011/dod/201 1 dsams.pdf?ver=2019-08-22-112220-393>,
Al 2024. 07. 18.

33) Ibid.

34) Heroth, op. cit.

35) FAA § 505(22 U.S.C. 2314) & AECA § 3(22 U.S.C. 2753), § 4(22. U.S.C. 2754)o)| A3} LOA7}
2 €t
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2. FMS Aoke] ol dat @

FMS Ao 5ol Aot 3, vjaipiol s 25BAel tig 2944
A AFeka, B, FAl vlRT BUs Fze] FA9)
¥

=
e PRt AlF v dinl &4 Blee] A w8 Al
o

°
FMS W40 8 FFEL 2pBAE A4 ARl S5 FMS B5E 94
olE 4 qlom, 2HBAY QE ASlo] SHYRW BU A WA Ao|= nle)
TEL g0l A% TRl AET 4 Gl o] He] YLk EE FMS AR
o ufet n]e] Ak xohﬂm A2ee 7o o Sl Hlghu] &(Nonrecurring
Costs)o] WAIE 7HsAo] Qlat, o] A9 Ahu] 2 RE] Wgle ARTol ket
AAEA AT AEHAS AT 4 glo] TR TS FHI| WIT 5

d0 ok

oLek3®) olo} Hgo] e WAHEAe] et nlye] Ege] Walol wet )
Yl REo] P W S QY| R FujelA Welde AEdhe o g
ottt

Tt EMS Aol nlsk JRsE ok thalste] njse) 24giR|e} Aok
& A o], TS FMS Aol q A HelE Aol ke H4:¢)
Ao} AF BAS WA ghoul, wpebd BAIZL WA A PojEe v FRE
AT 2 ek A Suel Gtk AgRgol Qirha) s et )
57} ofe] Al =02 B waBA W 1719 B, A Vs P i o
o RAAALY BIA, £ Ama} W, 223 BAAY 1 ol H)
23] golyeebe, Ad F2o) Qw WA Ao} BE At 2 BAL
Ay 4 9e.

s

oL

wL  ofw ofN

36) BYEHALY, =Y NAZAFFRA =(FMS)S} a2 F7] AEAA Y A, 53] Y RAMA,
2012, <file:///C:/Users/djang/Downloads/Report+477+(ThetForeigntMilitary+SalesH FMS)+oftthe+U.S.+
and+Tasks+oft+the+Overseas+Defense+Acquisition+System+)%20(6).pdf>, A Q: 2024. 4. 15.

37) LT AAEE], AR EMS)S AFgHmie] AT ww, FUI)E, <https//
koreascience kr/article/JAKO200341547999975.page>, A Y: 2024. 4. 12.

38) Ibid.

39) Ibid.

40) Defense Security Cooperation Agency, “Letter of Offer and Acceptance(LOA) Standard Terms and
Conditions”, <https://samm.dsca.mil/sites/default/files/C5.F4.pdf>, FHAL: 2024. 6. 5.
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. ojelztARg] A kA A7 =e W B

Sl Al Ak Be 7] A F7) ohash M AEo] FAA ololg F7
3 BAloh Exke WA, elw Ak WAl

2 As

o oAbl Al stof A AlokS A 572 AlF ¢' § 35
ule, vl 2 EaiAeke] A gholztAl Holw, W e IAA Yk
Som ofeS A& 4 9lon] ol 450l WA tEoR St A
W&FH(subject matter jurisdiction), #|2FQ]HK(breach of contract), A3} o] <)o
gt W E(Third-party beneficiary status), <|=FFHHA|H(Foreign Sovereign
Immunities Act)®] 28 o5 5 ThFRE W4 Aol A7|E 4 Uk oo} ¥l

o % geutete] a4 Al theat Lk

ofi  oXx
i ofr

"

r

1. UK MINISTRY DEFENCE v. TRIMBLE NAVIGATION

UK. MINISTRY DEFENCE v. TRIMBLE NAVIGATION(©|3}, Trimble) Al&|+=
FMS Aol wef ulste] 2iAe) ek TrimbleRite) Pl 24 B
SPR Tl Qe FIYRI} viTe] TRAAE AR MY 252 AT AR

o]q‘43)
1.1 AR
1998\ %= AH FMS AokS £ TrimbleZ5e| ok 2,000749] $14ak 7+

o EH5(NAVSTAR GPS)= Fuliflout, =7 Al 8+ 275 5534

F3l s AAIA mIEEIAL ol &RAE AR A1 B aldEe A4 S7F

ok

41) 714¢4, supra note 1, 237%.
42) Ibid.
43) See. UK. Ministry of Defence v. Trimble Navigation Ltd., 422 F.3d 165, hereinafter: UK. Ministry of

Defence.
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=9) HgOR Q18] G ol sefet ke 2Tk 9 AR FMS Aok
akRtel vl5 o] W) AHLE Rk TrimbleZ e W) BARE 87O,
U] 27} Trimbleo] A1 QIFFHAME HAF thAl BAT BUE RS oA,
9 PR AR A 2917 AR T Trimble 2 AR 1A
PERe] A A7IHek

1.2 A2 28t 3(subject matter jurisdiction) MEH 21 AH|QHEXHEH(Contract Disputes
Act of 1978)2| XM& G

G e} Trimble 7+ AgoflA 4 A71H AHEL AA, A= -d(subject
matter jurisdiction) 37} E4), AFEAH(Contract Disputes Act) 2§ ofF 2,
58] Ak FMS Ao vl ubglo] ol Ao} o) 2aeld] 7 24)
AL 7V S kel dhat EAjolk

vl A WA A28 ARH 2 ARH AH2KU.S. Code Title 28 Judiciary and Judicial
Procedure) 5 1332(a)= 0] AAYH (District Court)o] WA} Ageof ofjgl sk
e 7H & Sle 20 Sk ATk AA, &% S e 2oy
axfo A the= Fsfofo] 75,000€ S 2asfof sk o] FHS ofxht A vl
= AleJRt TS 7Ieo 2 Ttk B4, 250 FAREC] gt 8 o= 4714
S0l H] 71 % shrl vk ol Rolw T} ulE ANAE 71 FAel
o] = Aojtk o, uldAR A 2K procurement contract)of] T3 AR o<
Z o7 AQFEAH(Contract Disputes Act of 1978)0] whe} E&-5Ith40) o] He u|=
ol Aoke AA TAA} ko] Al RS dai] 9isk EBH WE AA
247 0|3 o] o) BRlE A, 89, 24 AckEt ofuz Hx wEsl

44) Ibid. F=+AH = A|3A(third-party beneficiary)2] | ¢7} AP stcta FASHHA] TrimbleS A2
o] A o] 458 A7I3Hch VS Aol ofale SRARFUDE thAlst] ul A
7h vl= of whabgAer 7] 9 7] B9 HHV\ AL T3l Fufste] = ARo)A FFeich
olol wreh 1 Alellol 1% Aol shgehs B AL AHAA Ak AR ok B A%
(third-party beneficiary)©] 4479} Zﬂo}w Trimbleg A2 Ackelitadts A17]eh%ich

45) 28 US.C.A. § 1332(a).

46) 7| 2FEAI ¥ (Contract Disputes Act of 1978)2 19694 119 269! 1|e]5]e] Qunbge Ea) ujZgHo]
S (Procurement) 7} TRITH Aloo] Lol A AT H$ o]& FEU Ao AFHU

47) AFEAYL v= AR AGAE WLz st AV 2% F2 AL vl AERE e
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A4t BE Aoks &SR

Trimble AFAGIA 2294191 Trimble FMS i} W10 2 o]2o] Aopo]
u]=-o] AloFE A H(Contract Disputes Act of 1978)0] wha} f&&ojof sl g, B
AoF BRI v AR H(District Court)o] obd ASFAH A ALS] 3] (Board of
Contract Appeals)Lf 1] A7 (the Court of Federal Claims)of| 4| T} A of gttt
3L ST W, = FE= AlFEAI R (Contract Disputes Act of 1978)0] A
S A7NE ¢ Y= FAE vT AR FAGAAR gt o m2(Contract
Disputes Act of 1978, § 6, 41 US.C.A. § 605), & Al o= o] Wo] &-8E|X] ko,
whba] v A EFR ) Y(District Court)of| 4] LHEA 1 vl (federal common law)©]]
uhet ohE| Ao ghotal FAskgith

u] Q1 X] 93 (District Court)© Trimble] 7743 WolSof, 35 FMS #|efo]
A} ZA| 9Kprocurement contract)I} WAL o] Qo F AkEAH| o) A
wlofof s, whehba o] AR w A o] opd Al oFa A A AR 2]l(Board
of Contract Appeals)L} =] AHFA L8 H(the Court of Federal Claims)o]|A] T # ok
SRR AT ofo] Balo] 9% HRE FASIAL, AN G
Ao =4S wolso] AlSFEAYH(Contract Disputes Act of 1978)0] & AF2
nl= GEeF FA AL A7 4 Qlvkal wdste] EARAE w AR

(District Court)o][4] AJoF FAYo] thFAof ghrfal A5ttt
1.3 M|3X} o|2lof| &St HE(third—party beneficiary status)

1] I HFR HPH (District Court)o] & (Jurisdiction) S 714 of whe} n]¢dHte]
H (District Court) B 455 2I(Court of Appeals)ollAl:= FMS A efof| QlojA <
=+ BT} A3AF] o]2)of 3t HHE(third-party beneficiary status)ol] &Jsl| 4% A2
= 7HE o =Tl ditt AdS o elth

A3A} o] 2lof 3t ¥ E{(third-party beneficiary status)ol] 2Js}H Aok FA| 5
S Alfo] APARL}E RA] 22 WAA e® A4 o]e] #AZL itk 2]k (intent)

Z A7t Ao StoAut A-gE ) Contract Disputes Act of 1978, § 6, 41 U.S.C.A. § 605.
48) United States v. J & E Salvage Co., 55 F.3d 985, 987 (4th Cir.1995).
49) UK. Ministry of Defence, op. cit., p.l.
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[e]

N

et A 58 =

flL
d

il

grajof Tk
HYO] tfpo) AL vl AE L} Trimble 712] A2FA oA AoF GAIA S| n|=t
g5t Trimbleo]2h= 3 w4 FEHNAVSTAR GPS)9| tiw A9 o+ vl=

Hxol Tk WAE A 58 AHeluA J= HR AR A9 A & ol
H7e ZA7} LSS ANBITED Eg LS B ol vl YR 7 Wme
Aok W L=t x](the Letter of Offer and Acceptance)o| A 5= F-Z(NAVSTAR GPS)

I A AT S A vls ARolARE Xﬂ A7NE & 5 ek He 27
2 us AR7F G FRA ABAL A YE FoAstA] kokrhar Tl wlel

F= AFe o =79 87 4 vEed 1‘41?* BAE WA 2kl

2. BAE Sys. Tech. Solution & Servs. v. Republic of Korea’s Def. Acquisition
Program Admin.

2016128 20184714 AT Selitel B9l AT BAE 749 242 FMS
Aol HEHOZ AEIA kL o) Wash Ao, WIAIAI} BAE 2ol
A A% gHe)ZkA(Memorandum of Agreement, ©]5} “MOA™) 2] o]di} THE EAIE
SR AP o] 250 M-S BAEZF MOA] PAIH 2JF-E A& o3
SHA] Rtk WA o] ol USITh FMS AloFo] AJAREA] oA, WAL
142 BAESIS] MOAS 4] T4 ke RAF O, BAEZ} ofo] u}2 ong
FA05] olFEkA] Ak, WO H L o]F Ao BolPo R BT WA S AA
th &% 3o A= MOAS] WA -, AloF of3) oJ5o] W9, Z1e]al ’IfIAIA
o #AaIE el W So| F2 WHOR A,

50) Sec’y of State for Defence v. Trimble Navigation Ltd., 484 F.3d 700, hereinafter: BAE Sys. Tech. Sol.
& Servs., hereinafter: Sec’y of State for Defense, p.6.

51) Ibid., pp.7-8.

52) g, s W] vt o A= AlokA A} 4 FE(NAVSTAR GPS)9] 2% =271 g=to| it
£ 43 92 AR PMS B W57 AR AL Sol 93 AN AR A91E Fh 4 qlrka
SRR L
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2.1 AREA|

20119 Sejibebrt B3t 9= KF-16 1579 Aol a7ge] ufet %
A& A Bfi(Direct Commercial Sales)dl4]of whel As7ieFS Xdistaiz} 514
O ul=E KF-16 AF7] Ads7idel v=o] mzgt tA]Ee] Z3tetka
wekste] FMS WHAS Foll S-2uet giol KF-169] Aed=S & 2e 233
c}53) MOAS] 9 Y82 BAEZ} B9 AIA T ghelst KF-16 *é%ﬂi‘%k v &
o= gEeke] Alofo] wkgsty] el <24 o] -(best effort)’e skl o5 ©|3Y
A Fd A AR Aol AlsRt Ez/ﬂoﬂ BAIE 43250 2 E Xll 1,54
HIARIAT BAE 7F 914 0] WA A9 AL 24S 213
Stoh= EHEHo] 28K (forum selection clause)% ESFSTH= A o)thss)

20134, m|=k AEQo} KF-16 A57leF T FMS AloF FAto] Asisd = A FA¢
oAM= U7t AR T 7Holl defFeL, o|% = JF7F KF-16 45
Megoll 208 alake] el ANt B3 744G A Ak uel, 27]o
shojel shAte] Zfolsk A AT FMS Aofo| w5 9lrk)

HFSIAIRIAS KF-16 A57NeS S1gt vlat Aiete] FMS Zlofo] Sakglol e}
BAE©] MOA®| TAIH 43251 22]9] X595 SRR, BAE= A oF¢iHto] gick
© T4s WAIR QA &F2 A7IsHRAL) s Mol WA

A 7

o
o] 4% 7F3} 2% (motion to dismiss)S 7|21514}, WAL H-S BAES] thal T A

53) See. BAE Sys. Tech. Solution & Servs. v. Republic of Korea’s Def. Acquisition Program Admin., 2016
U.S. Dist. LEXIS 168912, hereinafter: BAE Sys. Tech. Solution & Servs.

54) BAE Sys. Tech. Sol. & Servs., op. cit. Y& th2 Zth BAE and Korea memorialized their
understandings in a Memorandum of Agreement. That BAE-Korea agreement authorized Korea to demand
payment of the $43.25 million promised in the Letters of Guarantee if (1) BAE failed to use its “best
effort” to secure the terms specified in the BAE-Korea agreement in the separate agreement between
the U.S. and Korean governments, and (2) BAE’s failure to use its “best effort” delayed conclusion
of the government-to-government negotiations.

55) Ibid PEL th23T} ) “shall be resolved through a litigation and the Seoul Central Court shall
hold jurisdiction”.

56) FARS 15,402(a), FARS 15.403-1(b)(1). FMS =230 QlojA & 7} o) gt 32 u|=k X
L o= FRE FMS A Ao AP ARE T8 22 A& AR Hol etk shAR
EMS Al ¢F Hof Fuf=9] 3/NAZe] AMS B vl= i =2 7H400 i AP} vkeE
T o o A2 ofyrh

57) See. BAE Sys. Tech. Sol. & Servs., op. cit.
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2} 31| 3)Ax(cross-claim)S A|7]5aL EAst WA YHL thFr] 8l Tt HYo=

458 A713HATs
2.2 2&sto| xSk (forum selection clause)

akglo] 2 8k(forum selection clause)-S AJ2FA] Oﬂ 29be 2o g, Aok} HHH
GAAL Zrol &40 AT A o5 AT 54 MUe vlE AAste =

Hee AokAol HAE 133 %3 forum selection clause)o] £ B4 4
S L xgrole 3lolsh AL 1 x3lo] v|ge|Ho| AL B
E AT = ko0 E3E AoFA o et ez (forum
selection clause)o] 574 WA 242 A7|T 4 Qlekunt WAlElo] Yelsi
Wjeb<o] 7] gkt 7Ag)
HiEb o] A] oFe wl, a2 sl
v ERA] Hebkelhe] 23K mandatory forum selection clause) £7% B2 3l 435}7]
%’4311 A7 o AR o] Ay ofof gk 2ol AT, Halr) o] A H
Aol 4] Ado] ul->- EF(highly inconvenient)dlrhil TeHst AL H Qo] o] oS
Xﬂ7]§_} £ QIth62) ol & Eof, uals W3HgHe] Z S (forum selection clause)o] A7
o] ada Aol v He] "ojA Qo] T &40] oL S8 57
shuol 2 ofelgol Glrkt A FHT 4 glowl, AU Welo] 242 Ao
Cl

1
Hgstx) i Ae FAH FA% ol 9E Sol ¢

58) Ibid.

59) AR A8 Z3(forum selection clause)> A<k FAAFEo] WA A7 DA Z9- B4 HAS
]2 ghofsto] Aok o] E“‘/‘l 3 FozH of2] WA |(urisdiction)oll A LA 4 e BT Y
H 2% HEI ERA4E Eol=dl 5340 Atk

60) M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15, 92 S. Ct. 1907, 32 L. Ed. 2d 513 (1972).

61) Weber v. PACT XPP Techs., AG, 811 F.3d 758, 768 (5th Cir, 2016).

62) See. Atlantic Marine Construction Co. v. U.S. District Court, 571 U.S. 49, 134 S. Ct. 568, 197 L. Ed.
2d 487 (2013), Yats ado Mol glo] 5 ol FUEC] Aol A olf=E Aol
- oj e Agoltk= AL gEoF st WA tEe FHskeT 2t S 59 A2l
- ERsithe A 55 WS AASHA SHstejoptt gt

63) Sinochem Int’l Co. v. Malaysia Int’i Shipping Co., 549 U.S. 422, 430, 127 S. Ct. 1184, 167 L. Ed.
2d 15(2007).
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iy, H71A 38sh o) Z 3K permissive forum selection clause)-2 E74 FH o A
4%S AV 5 A AU AT 2Fo, Nust Uit Aia W]
258 Agstr]ol AdstA] gty 4% A9, Yl e HYo] A5-S X1dYst

HY 3

BAEL HM9lAlI o] AezalAamiele] 43 Al7|ah Zo] 27l paketelza)
(permissive forum selection clause)of W} E4 HYo] &5 A7 4= Q= A9
The Aled @ Aol fItkal FBEATESS) o] ARlof thal] u] AN A
(Court of Appeals)of A= U-AFIE 1} BAE 7F W2 MOA| 7% watere|=g)

(forum selection clause)©| H|E}A &FsHo] 23K mandatory forum selection clause)-
2 P = gl “sole”, “only”, & “exclusive”9} 2] FHYS Fi= ofu] oz}
23k o] QIR] ¢Fol K71A skelo] e permissive forum selection clause)o] 3
ok ghekstodehoe olof et el welAI o] Seivtel AeA o] 2
$& ARsl)o] A AT T proper forum)2)-E Fok = e Ao

F& 514 RS

i H
O‘I

0

(]

2.3 2lZ=HHN|H(Foreign Sovereign Immunities Act)

202 A7|H AHL FFHHA H(Foreign Sovereign Immunities Act)of] 3%
PAo®, o] ARt of o uel n2 WAe] WUl WAAL 1

oft

.

YO8 g HAPL Q) HHIL AAR o8 ZIEHAL Hldt 4= gt
olrt,

o= AR omFEHA o] FRlEEs A R eR, AA, o= ZR7t
AprA o] 1l Wekgt oA S Fof WAHE 275k Ao B, % d3t

64) See. Atlantic Marine Construction Co. op. cit.

65) See. BAE Sys. Tech. Sol. & Servs., op. cit. AR A8 Z3to] UL 23} Zt} “Seoul Central
District Court shall hold jurisdiction”.

66) Ibid., p.9.

67) Ibid., p.10.

68) Y=L th2u} Zth “A foreign state shall not be immune from the jurisdiction of courts of the United
States ... in any case ... in which the foreign state has waived its immunity either explicitly or by implication
notwithstanding any withdrawal of the waiver which the foreign state may purport to effect in except

2

in accordance with the terms of the waiver ...
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Qe A 58 =

7Y F E¥A(answer) A=
(implication) 2.2 HA|HEL Holsl=

2016 29 18, WA
dismiss)S 7]Z3t &, WA A o] BAEE At 2 9HAE A&kl 3 4Ax(Cross
Claim)E A|7|3 AHdo] 2743te], oAkl o] Sl anAlTe Washa elct
= oolAE nwd Aoz etk

o[rl
ol~>~
i)
B
=2
3
£
ol
o
|
0%
1o
il
o
o2
A
)

2.4 7|2k2|HKbreach of contract)

AT BAE bl FMS AoF 017 922 53] A% MOAE, KF-16 4%
Aol B gt ul8-S FMS Aokl ukedsl7] la) “341o] wm2i(best efforts)™S TFat

A3}, o]F oldsHAl X A BAEZE 9 w99 HidwE A Ae B

Ak

o]s J R BAESLS] Aok AR Bl FelH F-16 A5 0 v]g Mo ot
YA T MOAOIA kol St sl =2 Hlgo] 288 Jde YAt
Aol aABFAL, o1& 23| MOAC] PAIH 7HAe] digt WAt Tke] oA

Zpo] 7} AYSIAL, vl= = FMS AoFe] ui7| & FEsI e, ofof WA
MOA9] HAIE 29| =8 23E& <72 BAES Aets F4sH3ich
oy e WA AT BAE Tt A2E MOAZE 3+ 714 W 54 7]
et Hel= FMS Alofe] =8 -3t WrishA A= o] 9lom, MOAS FMS #of
3} Balste] asl= Ae FMS T2y}l ujst AJHo| 2|3, tolr} uj=te] otk
olejof HFsh= Zlofetal dekstaL, WA o] FMSO 2|73 AoF FApAzt o2
2 25 HAA 0] okl TAISATD
FAAA S 2 axFo] FMS A ofo] AJAtEA] ehgtth= A3 BAESF W2 M
o wje} BAE dJafjoF 3 “Z 49 w-2|(Best efforts)”]] th3t Eolaju} WE Aol

69) In re Tamimi, 176 F.3d 274, 278 (4th Cir, 1999).

70) See. BAE Sys. Tech. Sol. & Servs., op. cit.

71) Ibid. p.14. HY /\—5—?517_51*‘1 Tto]] A Z+= Trimble /\]- 2 983ttt F= AR elo] 4400
Trimble AF ] Z-¢- FMS A ¢Fo] ¢8| & Hojzl &do]7] wjZof FMS Azt Bagh My
A Al 2FFAE AT 24 R E wst 0154 WA 255 AYsfoF T2 FAst
L gh=e] AR T} BAE 749 42 FMS AoFo] 57 H 9] 2Fo]7] wZof Trimble AH 2
= AEAol oka FAs AT
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Z FMS Alofh= Fisithe i v A o) ALt s Ml
FMS AlofollAl 22 74A0] tigh He|7t A or ujs AFoA Uck= 4, F-16
Ao 28% B8] st 4 7} 0]
He Sol 7S Wesk YSlh? olo] mret 9T 39t A Lo
Egk MOAS} Tlet a) HAS W) oo,

3. Bleneim Capital Holdings Ltd. v. Lockheed Martin Corp.

Bleneim 442 31 9(Offset transaction) I oA H|ZE Aoz Utz o
7] Aol lojA AEn S (Offset transaction) 2= ARV} 7] = F7]
MU AE Falistes fstAY i 2o AlFshe vhdRt A
SEs 23S ==t olgt sEloll= 35 Ak 2holal Ak 7]
A2l ol Qlehm

Bleneim Atell= A&t S 22, Bleneim A= FMS A o] gAMLt
Stieg Al9FAKsubcontractor) 7} ofU ™, FMS Z|of o] Flof Z3iw APd gkolo] whA}
Aw opdy|® Brala, Sejutet A AHS AR A4S A|7|e A Al =,
A AL o2 UHAH(Foreign Sovereign Immunities Act) of| 9] &<l AFAE
%{(Commercial Activity)o]] st A o|ch

m{)u&
o
)

3.1 AMEA

2011, S-Ejuiel AR e
u]s AR FMS AloRS: A2 s}o] 56]5 E|ALS] F-35 AElA qu7] 407 l%
7|12 AAsta, olo] ul2 wiogHa A3 (offset transaction) 2JANS 635}04
AR S FO| EutRIALR E Zﬂ%‘i‘iﬂx} SFRERT

72) Ibid.

73) Ibid.

74) U.S. Department of Commerce Bureau of Industry and Security, “Offsets in Defense Trade Twenty-Sixth
Study —Conducted Pursuant to Section 723 of the Defense Production Act of 1950, as amended, 2022.
T FMS g0l ofahul vShRe FVS el A3aelS ARSAL gAT o) Ao} vt
WA 7He] WER o] st 4 ARE FHSHHE gi=th DFARS 225.7306.

75) Blenheim Capital Holdings Ltd. v. Lockheed Martin Corp., 53 F.4th 286, hereinafter: Blenheim Capital
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Qe A 58 =

S| SubeAb uj3 o 2AR] Adel B
¢+ Blenheim} & 2lsto], 9-2|ufeto] %A}%*é% {%ﬂﬂ Q1 19 5349k =2
TFE9] “Project Archer’& 48519 ., Blenheim-2 A4 A|ZHALRE Airbus SAS
2 AAste] Salele] e TASAL AL ARL Sdsidche
20139 11¢ 229, eouets dEw e E§st F-35 AEA HAEY] =93t
BT S| Euteiile) JIS SR FA, 249 s 9
2]} Blenheim& A A A] il 3| =ulEl AR} Airbus SAS 71| Z}}jﬂgi
A= ATE7IE 2450, F3|=ntdAibe o] 845 83te] 2016
Blenheimof| 7| 3414 S 2 “Project Archer” A3|E EHF}HTLTY)
“Project Archer” A3]2 Ql3) A3t #2424 £48 97 ¥ BlenheimS HZEu Y
o= elut HRE AT PN ARIHES) dgoleln sl WS
ARIE W]k 23| =0ElA} 123 Airbus SASE AR u] elu R 2l District
Court)ol] 25 A|7]5}3EL7®

=1
29 A7E

[‘_Lu
w
N
12

3.2 YU ME AZFHHA o2l =&

&3t vk} Zol, o=+ HA| ¥ (Foreign Sovereign Immunities Act)o] w2}
= e vy HolA WA EE afo] tisl HAES ZHRIAIRE o= AR
2

QA2 O EHS F3) o] WAUS Ao |5k ol Aol 4 glo
w, B 2d 27] WAClA TS FAe] et MRS AVIeRs BAHoR
WADE Z7)5ka sl HolshlE atck

Hlely i 2 Fo] Mae] WU A AR AATF] Y 4
o3RIt e dREARAde] AW Hek o3 ARel 4T
3741 372 R 4 odek 3, 945% AR B2 Yol A AARES A
9, B4, 915 Ao g3 WA FABEF] 1] ol A sﬂou;ﬂ 919} 2ol
0% 79, A, ol o0 Bk 6% Aol ol Boha iHE] o1 A

Holdings Ltd., pp.6-7.
76) Ibid.
77) Ibid.
78) Ibid., p.8.
79) 28 U.S.C.S. § 1605(a)(2).
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dpel 4 WlH W97 Ao wlo] Qe ALE FET 4 Yrki 28l
7} oje] diol i AUTEL T ARITE S B4 49 AU BEo
2 Qo 4 glrhs

= 1t %Xﬂ 1}-9] tﬂEﬂ_J AN 3}
sl £ of AAOIAe 5L 9139 o5 YA AL Sl

Bkl Tl oA elat 4 flrks A A HSA, £ A7 A
AR W= AFIEE0] ohjeka TAISHAAL, olo] Wt Blenheimo] 7| £4L

= 7
l=FauAE Y] FdBE oo = ol sigstAl ok 714 A8

V. ehelatginy ARl the vhg el

Seuebrt @4 4 F9 F-ISK ASATF 2 $5F47] F71 w9 A e
MG 91 A ABE, KF-16 M%m% ALI2) el vlFol w) A BB
FMS Aok 53] ol2old Ao ofsl, olo] utet BAo] WA FFsAw
FApaY.

80) YEL t}&3} Zr} (a) A foreign state shall not be immune from the jurisdiction of courts of the
United States or of the States in any case-(2) in which the action is based upon a commercial activity
carried on in the United States by the foreign state; or upon an act performed in the United States in
connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory
of the United States in connection with a commercial activity of the foreign state elsewhere and that
act causes a direct effect in the United States.

81) YEL t}23} Zrl The commercial character of an activity shall be determined by reference to the
nature of the course of conduct or particular transaction or act, rather than reference to its purpose.

82) Blenheim Capital Holdings Ltd., op. cit., pp.8-9.

83) Ibid, p.9.

84) A¥ T2, “F-15K A gk 20347kR] 3R4-4AA.. . F5F57] 20 7P, 2022, 12. 28,
<https://www.yna.co.kr/view/ AKR20221228145551504>, HAY: 2024. 06. 16.
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Qe A 58 =

A AJAIGE Trimble Al#|e} Bdsto] n] AR R Lol A= FMS 9] whlo] &
71 Adfebs A, vl=r AR} vl=re] FedAZe] =g A 9Rprocurement contract)
olgh= & o] Al o nAAYH A 9 wakHo] givkar wk
gk 9 vl A YR F7] A 3=l 297 2Rprocurement contract)©]2f

2 axsiglont AorRael 49 i%iﬂ A o1 et el 2

Trimble A}712] 20 W2 oloj FMS Aofol A 913 o] 437} ojolo] pat
HE(Third-party beneficiary status) -8 7F=AS S0 W2 =28 g3ls| st
L ol 9ke oItk B Aol A LS FMS Aloo] 7|BA 0 vl Hrel 74
A 7e) ZUACKS: TR, 215 AR YU A PAAT} o B 4%
A7 WA AHo] gltkes He A2k ey R Aaiide] v oA
A=, FMS AlofAo] E4 ot F50] &= ARl S5 E=S BAIE B A3A
ofofof] Tt WEof wet = AR 2F AHA0| ?l’ﬁ%] T vk WA 2AE
AAsHH, FMS Alofoll A of= o] Hejet ¥4 A 9lof et 7=
Atk

A7 SeLbebt EMSSE BRI 45S AVIEE AR gA, B
AAIRI0] FMSE 53] o]5old 715 A4S et v, FMS Aok T BaE 2aEo)
35 ulg BAL A3 ole] A2 ojnel 7S WA Aol WAT o7l $34
Zﬂfﬂt}- 53], o]2fgt AL EIUEE vl AEeE At A 1He] AloF oA
AL AloF GARRRZE ofd ABAE YAl FolAl E 7hs/do] Atk HollAl, d=
o vl g A 1F oA A71E A PSS Fas AdE A8
o} wEba] ol2igt A& WEs] A5k, A3} o]olo] B3F HE 4§ o,
=l

MS ZoF ol 2 W) P 5 FUHOT Tl WA e Mk AR
o
o

Mo 2 r1

b

hﬂ ¥ X N N o

ulIst WAk AUk o)F Fa) Setebt fARE Aol EUHOR g
S ol WA 719k Zstaor g,

BAE AHolA] B He FMS Aokl AFHom Aabelx Rgou], Ao
BN Selutetet v DA g AT Tzl WA BHOR 2%
o A71E|%EFE Floleh. FMS Ak ub7]o] ufeh $ejutebs golzhalo] Bale 24

2 A MEFdATHEA 25 A7, v dedAle vidgAEEd

O
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off A=A weo] o] AbdS A2 & gloke AHAE AlEshy Badgol=d
(forum selection clause)S ThEQIT) v AR HH 2 3107k o] 3lsto] % 3)o]
“sole” T1= “only”9} -2 7JA|Z|(mandatory) TolE E9SIA| ¢kot FrHA e
Z%Hpermissive forum selection clause)o|2}al T T, o]of whe} A-SA|HH Y o]
A 2% Fods FHY AYo] vt S, o5 ASSHA E8f A=
252 s LA YA

FMS 7lofa} #edste] o= degA|et o)A E AT 7ol =& W,
U ARSI gart lok AA|, 5 2HE FeldAole == &edA 9

YL FHAVNE WA Q05SSR S5 B AT 5 U BAZ A
Sel7] Sish, EMS AR golzbe] thet |l MejEe Wms] aakska HEstel

dhulshok st

sk, FMS AoFo] o]u] 7|5l Aol 4] TIPS FMS o] Zghel Aow
et vl M Uo) AL mesolth vE GoAAe T AT B4 71&e]
AFEAAN, SelUebt B4 AL AL 24F A7} obd, w3 2aeiAe] “3
419] 1= (Best effort)” O 5ol 2e Aol 9lek. FejZPA o)A “Best efforts” £
Aok ol THPA o] Bt ofela] ARro] WAISIEIekE, GARIZE A4S Th
S8 AUFT A A BolAWOR IFEA e AN WY Aste] FAL AT

ek ol B 2F FES EXIBHAL, 25 AROIME Aok BAZ GA5Hs T

Tefu} “Best efforts” £3He 1 AA 0] WEAOR QI3 WA RIS 2T
% glom|, Ak} 2he] ofd 4:29] efo B
ol Qlsl xate] s|4o] uket /)X Eak WA Avpe] Al
o 2747} Eobd 4 Yirke wel gtk

of
{
s
B
=2
=
o,

ofgRt £AIE A3l ffsiA= “Best efforts” 2] 412 7&S 23
AAskarL, Zh YA ofdslof e A Q] oS kejZbA o HAlEkE Aol Ba
steh 3L, ol Ee waaet Aoles ARl BA8ke] o5 RtRt Alof =&

MAGOEM A WY TFsAS HASE Bast gk

ulR| 2k O 2 Blenheim AFAS] 8 AA-L A0 A(Offset transaction) I} o] A
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Qe A 58 =

= A Ho] o] A H(Foreign Sovereign Immunities
E 3k

3], s o< %Oﬂ w2t Zé%ﬂ"f‘ol “ﬁ’“ 2

Blenheim AAL A3 mes AE 915 o] Wl X9let AAT] 3t Fa
B2 2 4 glowl, BEmelo] st A A} ohek 27t 7o) Aeka @Y
of Ukl ABATFORM, A YSIH NN AIFAUAY WS Wl o

AR QI RFEaeR 25 9T 5= Qe shte AR & 4 9lem, o=
HYHA| W (Foreign Sovereign Immunities Act)of] taf] v|=to] ol T & E3l thY
ole] 2L WA & W BT SAR gl thulaly] SlaiAl njFe) o3
HHAH T B o] g WEsh 249 =714 A+7F Hasioh

349, Blenheim A1713} w2] AFmelo] EA4H %EMEM 537} obd A TRA
A9 olole 9Is) £bS AL FHEHE Qo] Folop Atk oE 5
Blenheimo| 53t wAMIO] 84 5= 5 } | S8l wAIE e B9, 2
Uk Blenheim& A 448 A71E 4 9le Holch of B, Seluele}
Blenheimo] W= FMS Alote] ARzt oh)7] wjite] 24 Al7] A4S vlEa
CheFRt W2 Aol Bk oz thRold Aol whahA|, AR ARof iRt wl=
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[ Abstract ]

Foreign Military Sales and Contract Dispute in the U.S.
Jo, Jang Hyun*

In anticipation of an increase in government-to-government contracts based on the
Foreign Military Sales (FMS) program for South Korea’s defense capability improvement
projects, it is essential to review and prepare for the relevant legal issues. South Korea,
which has a longstanding military alliance with the United States, has introduced advanced
weapon systems through FMS. This article briefly examines the basic legal procedures
of FMS, discusses recent FMS-related litigation cases involving the United Kingdom and
South Korea in U.S. courts, reviews the relevant facts, legal issues, and judgments in each
case, and suggests considerations for South Korea when entering into future FMS contracts.

In the Trimble case, the U.S. District Court ruled that it lacked jurisdiction because
the FMS contract was a procurement agreement between the U.S. government and a defense
contractor. However, the appellate court determined that the Contract Disputes Act did
not govern this contract, thereby applying general subject matter jurisdiction and allowing
the case to proceed in district court. The key significance of this case lies in clarifying
the applicability of third-party beneficiary Act to foreign governments within the context
of FMS contracts.

Although South Korea has encountered relatively few lawsuits related to FMS thus far,
legal disputes may arise in the course of acquiring weapon systems through the FMS
program as part of its defense enhancement initiatives. Notably, given that South Korea
is likely to occupy the position of a third party in FMS contracts, the legal issues examined
in the Trimble case may serve as a significant precedent. Consequently, it is imperative
to carefully consider these issues and formulate a corresponding legal strategy to address
potential challenges.

In the BAE case, a dispute arose between South Korea and a U.S. defense contractor

* Attorney at Law(District of Columbia) / Ph.D Candidate, Handong Global University School of law
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pursuant to a memorandum of agreement(MOA) following the withdrawal of an FMS
contract. South Korea initiated legal proceedings in the Seoul Central District Court;
however, the U.S. defense contractor contested the jurisdiction of the Seoul court by
submitting an opinion to the U.S. District Court. The U.S. District Court determined that
the jurisdiction clause in the MOU was non-mandatory, leading the litigation to proceed
in the U.S. court. This case illustrates the critical need to incorporate an mandatory forum
selection clause when drafting MOA related to FMS agreements.

In the Blenheim case, the central issue concerned the applicability of the Foreign
Sovereign Immunities Act (FSIA) in a dispute arising from an offset transaction. The U.S.
court determined that the offset transaction was conducted as part of intergovernmental
defense cooperation, thereby not classifying it as a commercial activity, and thus upheld
the foreign sovereign immunity. This case is regarded as a significant precedent in
establishing the legal status and immunity of foreign governments in the context of offset
transactions. It may also serve as a legal basis for South Korea to avoid litigation in similar
circumstances.

South Korea needs to further strengthen its preparedness for potential legal disputes
in FMS contracts and offset transactions, as seen in cases like Blenheim. Similarly, as
previously mentioned, it is essential to closely examine issues such as third-party beneficiary
status, jurisdictional challenges, and the applicability of the Foreign Sovereign Immunities
Act (FSIA) in FMS contracts. Developing strategies that also incorporate alternative dispute
resolution methods, such as negotiation and arbitration, is crucial to safeguarding national

interests.

[Key Words] Foreign Military Sales, Subject matter jurisdiction, Contract Dispute Act of
1978, Third—party beneficiary status, Forum selection clause, Foreign
Sovereign Immunities, Breach of Contract



